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Liability company & Robert D. Hampton
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DEVELOPMENT SERVICES, INC., a
Nebraska corp., HAMPTAB II, LLC,
ROBERT D. HAMPTON,
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Case No. CI 21-0011420

COUNTERCLAIM AND
THIRD-PARTY COMPLAINT

COMES NOW Counter-Plaintiffs, HampTab II, LLC and Robert D. Hampton and ThirdParty Plaintiffs, Flatwater Lake, LLC and Hampton Development Services, Inc. and for their cause
of action against Counter-Defendants Lori Heimann, Nick Heimann and Heimann Ventures, LLC,
and Third-Party Defendant, Groundscapes, Inc., alleges and states as follows:
FACTUAL ALLEGATIONS COMMON TO ALL COUNTS
1. Third-Party Plaintiff, Flatwater Lake, LLC (“FWL”) is a Nebraska limited liability
company with its principal place of business in Omaha, Douglas County, Nebraska.
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2. Counter-Plaintiff HampTab II, LLC (“HampTab”), is a Nebraska limited liability company
with its principal place of business in Omaha, Douglas County, Nebraska.
3. Third-Party Plaintiff Hampton Development Services, Inc. (“HDS”), is a Nebraska
corporation with its principal place of business in Omaha, Douglas County, Nebraska.
4. Counter-Plaintiff Robert D. Hampton (“Hampton”) is a resident of Nebraska and is a
Manager of Flatwater Lake Estates, LLC (“FWE”). Hampton brings this action in his individual
capacity and as a Manager of FWE. Collectively, FWL, HampTab, HDS and Hampton shall be
referred to as the “Hampton Plaintiffs.”
5. Counter-Defendants Lori Heimann (“Lori”) and Nicholas Heimann (“Nick”) and are
individuals and residents of Nebraska and are co-managers of FWE with Hampton. Collectively,
Nick and Lori shall be referred to as the “Heimanns.”
6. Third-Party Defendant, Groundscapes, Inc. (“Groundscapes”) is a Nebraska corporation
with its principal place of business in Valley, Douglas County, Nebraska. The Heimanns are the
sole owners of Groundscapes.
7. Counter-Defendant Heimann Ventures, LLC (“HVL”), is a Nebraska limited liability
company with its principal place of business in Omaha, Douglas County, Nebraska, according to
its Complaint. The Heimanns are the sole members of HVL. Collectively, Lori, Nick,
Groundscapes and HVL shall be referred to as the “Heimann Defendants.”
8. HVL and HampTab are the two members of FWE and at the onset of the partnership, each
owned a 50% interest in FWE. Hampton and the Heimanns are Managers of FWE.
9. Hampton is a sophisticated and experienced real estate developer who began developing
what is now known as FWL in 2015. Hampton is the sole managing member and holds the
majority interest in FWL. FWL is a lake community with residential homes located in Valley,
Nebraska. FWE sits on the adjoining property and a lake has just begun being developed and is
the subject of this dispute.
10. Hampton has a high degree of business acumen. He has owned and operated twenty-four
companies under his parent development company, HDS. Hampton has owned an engineering
company, a ready-mix concrete company, a garbage hauling company, leasing companies, Stone
Strong retaining wall company, a title company, has sold two patents globally and enlists separate
entities for each development he has spear headed.
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11. Hampton has no employees but has collaborated with a trusted consultant, Camille Pserros
(“Camille”) since 2009. Camille has significant development operation experience and manages
Hampton’s accounting and operations on Hampton’s development projects as well as the other
businesses listed above.
12. The Heimanns own Groundscapes, a landscaping company and the company that would be
handling the heavy machinery to build out the lake at FWE.
13. Around the same time the Heimanns invested in FWE, they also purchased a Versa Dredge,
which cost roughly $1,000,000.00 to obtain the landscaping work for Groundscapes at FWE and
invested in a restaurant. Nick has indicated to Hampton they have also invested in other businesses
over the summer. Upon information and belief, the Heimann Defendants are undercapitalized and
overleveraged.
Background on the Development:
14. Hampton always had intentions of purchasing FWE and held an option to purchase the
property from Lyman Richie, the previous owner, which was to expire on April 15, 2021.
15. Initially, Hampton set up Flatwater Lake North, LLC in September of 2020 in
contemplation of closing out his option and purchasing the adjoining property to FWL.
16. At the beginning of 2021, Hampton approached the Heimanns about investing in FWE.
Hampton believed it was a mutually beneficial venture for the Heimanns, given that they owned
Groundscapes, who would provide the landscaping and operating of the heavy machinery to
develop FWE. Hampton was to be responsible for the development side of the Project, the day-today operations, including being the key contact with the City of Valley, the engineers, the bank,
and other business relationships.
The Anticipated Bridge Connecting FWE and FWL:
17. At that time, Hampton provided the Heimanns with a FWL brochure showing the bridge.
He also provided them the proforma financial statement that showed the projected deal and
included the bridge. He also informed the Heimanns that his FWL buyers all were made aware of
the bridge and given assurances by Hampton that the bridge would connect the two lakes once
FWE was developed. The bridge was to be funded proportionately between FWL and FWE.
18. Hampton provided the Heimanns with budget estimates for the initial FWL bridge location
and for the bridge connecting FWL and FWE and explained to them that the FWE bridge makes
far more economical and development sense to proceed with. The two initial bids for the 90’
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bridge at FWL were $1.8 million and $2.2 million respectively. The third estimate is for a 45’
bridge that would connect FWL and FWE and is anticipated to cost approximately $2 million and
potentially less once drawings are provided for more specificity.
19. At no point in time prior to entering the partnership did the Heimanns object to putting the
bridge in, had they, Hampton would not have entered into a partnership with them to develop FWE,
as that was part of the overall plan and one of the most exciting things about the upcoming
development.
20. The Heimanns did indicate that they wanted to be active co-managers as they planned on
being active and involved in the development. Hampton believed at that time in being active and
involved they would do so with the best interest of FWE in mind and make decisions based upon
legitimate business rationale.
21. The night of the closing on the loan and the FWE property, Hampton and the Heimanns
went to Mahogany Restaurant to celebrate. At that time, they mentioned that they took issue with
Hampton’s chosen real estate agent and also brought up the bridge and began questioning it and
whether it was necessary.
22. By June and July, the Heimanns had been informing people that the bridge would not go
in. The City of Valley contacted Hampton and said that they were being called by potential buyers
of lots at FWL about rumors circulating that the bridge would not be put in place. The Heimanns
are well aware that this is causing damages to Hampton and FWL and therefore have continued to
perpetuate the rumors.
23. In fact, a builder who was planning to purchase between 3-5 lots did not move forward
because the Heimanns representations to third parties related to the bridge.
24. Beginning in December of 2021 and continuing through present, closings at FWL have
been delayed and cancelled numerous times due to concerns related to rumors circulating that a
bridge will not be put in and since then.
25. There is no legitimate business purpose for the Heimanns demands related to the bridge
except for improper purposes meant to cause harm to Hampton, the Project, FWE, FWL and
HampTab, which has resulted in significant and ongoing damages.
26. There is no legitimate business purpose for the Heimanns demands that Hampton only be
allowed to use his chosen, experienced and qualified real estate agent for FWE if he pays for the
bridge himself and is not granted any additional ownership rights in FWE.
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The FWE Partnership:
27. In the Spring of 2021, Hampton and the Heimanns agreed to enter into a partnership to
develop FWE and the name of Flatwater Lake North, LLC was changed to FWE, and the
membership interest were distributed 50% to HampTab and 50% to HVL (the “Project”).
28. The initial contributions of the members were HampTab was bringing the deal to the table,
it would contribute the $250,000 which compromised of money in escrow and due diligence fees
and $500,000 in intellectual property related to the development of FWE. The Heimanns agreed
to contribute $2,500,000, contrary to what they stated in their Complaint, amongst many other
inaccuracies as it relates to the factual events that have occurred.
29. The property was set to close on April 15, 2021, and the parties agreed to execute a
manager-managed operating agreement in contemplation of the Project and the closing. A copy of
the Operating Agreement is attached as Exhibit A.
30. Nine days before closing, the Heimanns advised they needed to utilize a 1031 tax deferred
exchange they were seeking to use for the transfer of the Property, which was to be immediately
quit claimed to FWE. Hampton and Camille were removed from the title company emails without
further explanation and therefore, did not have an opportunity to review the closing statement.
31. At closing on FWE, the Heimanns initial contribution was $118,056.18 short, which should
have been identified by the Heimanns as it was on the closing statement and that was not provided
to the Hampton Plaintiffs or Camille for review prior to closing (the “Shortage”).
32. Camille identified the shortage shortly thereafter and made written requests to Lori to
rectify the shortage in early May as well as attempt to obtain information and put in place a
structure related to the various moving parts with the heavy machinery equipment rental,
Groundscapes role in the landscaping and building out of the lake, and other logistics that are
necessary for a development to be successful and moreover in compliance.
33. On May 12, 2021, in response, Lori sent Camille a PDF attached to an email in response
to Camille (“Lori’s Email”). A copy of the email is attached hereto as Exhibit B.
34. In the four-page diatribe, Lori lists out how things will be running moving forward and
outside of her condescending tone, the portions related to transparency, weekly meetings, regular
and timely invoicing, substantiation of receipts, including the maintenance and fueling into the
equipment rate is all something that the Hampton Plaintiffs were on board with, as that how they
had always operated. Importantly Lori’s Email states the following:
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•
•
•
•

•

•

“I have been doing construction accounting for 20 years and we have built several solid
businesses on my accounting skills. So, know that I pick up quite quickly and that I am
thorough and detailed, which sounds like you are as well.” See Exhibit B, p. 1.
“However, the things that you are used to doing without any further oversight will now
need run past myself and or Nick as well for all finances & accounting. Like bank draws,
bill paying, bank reports, check issuances etc.” Id.
Noting these processes, “helps create transparency.” Id.
“Example: Any receipts paid out (bills entered) will need to have corresponding receipt
scanned and attached to the transaction it is corresponding with.” Moreover, she states
that bank draws and bill payouts must be reviewed by her and Nick before sending out.
Id. pg. 2.
“The maintenance on the equipment is clocked through the hours logged for the
employees, so I will discuss with Bob and roll these “maintenance hours and repairs
(which our mechanics are currently doing) into the rates we negotiated for the “leased”
rate. No need to try to pay on a separate avenue.
“You will find with us we do not play the “move money around washer-board game
that most businesspeople play. We play very conservative and black and white with our
books. It has always kept us out of trouble that way. Not much grey in ours. Emphasis
added. Id., pg. 2.

The Fraud:
35. Since starting on the project in May of 2021, the Heimanns, through their landscaping
company Groundscapes, has billed FWE a total of $2,666,003.85 and claims it is owed
$1,780,640.07.
36. The framework that Lori’s Email provided never came to fruition and what became
apparent is that the Heimann Defendants failed to follow corporate formalities and the Heimanns
and their entities named in this countersuit were vehicles for the fraud they committed.
37. Even though the Heimanns have alleged that they have billed 2.66 million dollars to FWE
for the Project, they have failed to ever present it with a proper contract detailing scope and work
and how they would be billing FWE, the company they had fiduciary duties to as its manager.
38. They have failed and refused to sign an equipment lease for HDS and have accounting
practices that are so subpar, the only way to determine what, if anything, they are owed after this
disaster they have created is to obtain accurate meter reads on the equipment utilized and employee
time records to verify who was present on site and working.
39. Most of the charges from Groundscapes to FWE relate to operating heavy machinery, some
of which is owned by HDS and some of which is owned by the Heimann Defendants; all of which
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are used by Groundscapes on the Project. HDS leases the following equipment to Groundscapes
and Groundscapes charges FWE at the rates provided below:
HDS Owned Equipment
Case 2050 Dozer
Case 490 Excavator
Case Pan + Scraper #2
HDS Case Skid
HDS Cat Skid
HDS Midi Excavator
Work Boat

HDS Rental Rate to Groundscapes
$165.00
$155.00
$155.00
$80.00
$80.00
$80.00
$0.00

Groundscapes Rate to FWE
$400.00
$400.00
$410.00
$220.00
$220.00
$220.00
$0.00

(the “Hampton Equipment”).
40. As you can see, the rates that Groundscapes charged to FWE were agreed to be inflated
on the premises that the rate would include the costs of maintenance and fueling, so it would not
be billed out as a separate line item, i.e., the costs associated with maintaining the leased
equipment would not be charged back to the Project and the higher rate would compensate for
that and was proposed in Lori’s Email.
41. The rates FWE agreed to pay the Heimanns’ that incorporated fuel and
maintenance/fueling is as follows:
Heimann Equipment
Versa Dredge
End Dump
Physical Labor
Supervisor Labor
Groundscapes Skid
JD 350 Excavator
JD 9570 Pan + Scraper
Side Dump
Volvo ESC250DL Excavator + Thumb
Komatsu WA200 Loader
JD 624 Wheel Loader
Case 580 Scraper + Pan #1
Education + Meetings
JD 850 Dozer
Water Truck

Invoice Bill Rate
$505.00
$175.00
$70.00
$105.00
$205.00
$350.00
$410.00
$220.00
$360.00
$221.00
$221.00
$410.00
$70.00
$360.00
$265.00

42. HDS, who was leasing the equipment to Groundscapes, prepared an equipment lease,
which Lori’s Email acknowledged was needed. The Heimann Defendants ignored requests about
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executing the Hampton Equipment Lease and never objected or modified the terms thereof. The
parties were in clear agreement about the rental rate that was to be paid by Groundscapes to
HDS.
43. As mentioned previously, Groundscapes never presented a contract for the services they
were going to provide outside of the hourly rates which were to be charged while it was being
used on behalf of FWE.
44. The initial draw on the Project’s loan was dated June 30, 2021, for May and June work.
At that time, the issues with the Groundscapes invoicing had not been identified as blanket bills
had been provided the day before the draw was to take place. Lori called Camille the evening of
July 1 at 6:07 pm to ask her to revise the first draw for the one more time because she had
discussed an increase of the loan amount to $3.5M with UBT and they agreed to the increase
from $2.5M. Lori stated to Camille that she was in the process of purchasing a business that
UBT did not want to fund because they did not feel it was a good investment and Lori stated she
going to buy it anyway with the payment from their invoices on the draw. Lori asked Camille to
revise the draw and submit it as soon as possible. The revised draw was e-mailed to UBT at 7:49
pm on July 1.
45. The amounts being invoiced by Groundscapes seemed high and started to concern
Hampton that they were going to be over budget.
46. The July Groundscapes invoice came in on August 12, 2021, and Lori provided a stacked
report from the Groundscapes labor management system it uses to track its employees time (the
“LMN Reports”). The stacked LMN Report Lori provided to substantiate the invoice balance
lacked employee names and other identifying information that would tip someone off to the
irregularities contained in them. Despite requesting the July LMN report numerous times (via
Camille) and numerous times through the Hampton Plaintiffs’ counsel thereafter, Groundscapes
nor the Heimann Defendants have provided it.
47. By late August, Camille had begun to grow frustrated with the Heimanns failure to
provide timely billing or expense receipts and would continually have to follow up with Lori to
request them.
48. By September, the relationship between the members and managers of FWE became
strained and the Heimanns were using their capacity as Managers to attempt to shoehorn
Hampton into agreeing to a series of resolutions stating that if he wanted to use the real estate
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agent that was a highly valued asset to his team at FWL and known as one of the best lake
realtors in the area, and he would no longer be allowed on site while Groundscapes employees
were working or involved in utilizing the equipment and there would be no bridge built on FWE.
49. In fact, at the opening night of Street of Dreams at FWL (the adjoining lake that the
Heimann Defendants have no ownership interest in), Lori attended and brought signs announcing
FWE with two realtors that Hampton had just met the day before.
50. Thereafter, Lori sent an email to the engineer working for FWE an email instructing him
to not do any work related to the bridge without her approval despite having no legitimate
business purpose or rationale.
51. On October 12, 2021, Lori submitted September’s invoice in a completely different
format from previous invoices. Hampton and Camille reviewed it and decided they would need
to see the LMN report and Camille requested Lori change the format to the previous format that
the FWE Lender had previously received, for sake of consistency. Lori refused and said she did
not have time to prepare it. This was yet another red flag as the invoices should have been simply
downloaded from their timekeeping software, not prepared by Lori.
52. Camille began to look at the LMN Reports which broke down into detail what FWE was
being charged for and immediately noticed the following inconsistencies and irregularities,
which after further review by her, a CPA and currently with an independent third-party for
further verification, the following has been identified:
•
•
•
•
•

•
•
•

No employee break time was ever contemplated and the employees on the equipment
were billed out regularly for 12+ continuous hours at the equipment rate, with no
breaktime factored in.
Numerous employees with time entries exceeding 24 hours in a given day.
Numerous instances of equipment being billed for more than 24 hours in a given day.
Repeated time entries that were for general labor ($70.00 - $105.00 per hour) were
invoiced at equipment rates so at a minimum $115.00 an hour more than they should be
and a maximum of $435 per hour in over billing.
Groundscapes office manager has four days in June (two ten-hour days and two ninehour days) billed on equipment in June, which another Groundscapes employee also
billed for. Those fraudulent entries alone total $15,580.00 for the four days in June that
were billed at an equipment rate.
Hampton operated a piece of his equipment for eleven hours on June 29 and
Groundscapes billed it back to FWE and change the 11 hours to 35 hours.
Groundscapes former supervisor, who was removed from the position due to
incompetence, was shown to have 296.94 hours in June alone.
That same month, another Groundscapes employee billed a total of 265.21 hours.
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•
•
•

•
•

•

Upon information and belief, charging for three employees time on the invoices who
were no longer employed at Groundscapes, which upon information and belief amounts
to $105,172.29 in overcharges to FWE.
Upon information and belief, there are completely fictitious Groundscapes employees
who have billable time entries on equipment at FWE.
Cross-billing/double-billing between FWE and FWL which is how employees/machines
were billed for over 24 hours a day.
o By way of example, the Dredge arrived on site at FWE on June 18, 2021, and
FWL was billed for dredge time in May by Groundscapes, which was identified
and appears to have been just reallocated under some other entry and reclassified
in lieu of removing the charges.
o Moreover, equipment that has been at FWE and not moved or needed at FWL has
been billed to FWL as well.
In September, a Groundscapes employee made notes about the Dredge meter ($505 per
hour) and noted that it was at 311 hours and at that time, Groundscapes had invoiced
589.2 hours, which equates to 278.20 hours/$140,491.00 in overcharges to FWE.
In November, a number of documents and clarifications were requested to substantiate
the invoices and expenses which have not been provided. Most notably, an LMN report
for June, the date certain employees ceased working for Groundscapes that are believed
to have time entries after they ceased working for Groundscapes, removal of the
double/cross-billing and an explanation related to the roughly $15,000 that was billed for
the office manager in June. It has simply gone ignored and suit was filed to detract from
the blatant self-dealing.
On December 1, 2021, Hampton obtained and photographed the meter read off of the
Versa Dredge, which has a meter read of 547.20 hours/$276,336.00. As of November 18,
2021, Groundscapes had billed FWE a total of 854.84 hours/$431,694.20 for the Dredge
operating on the Project. A picture of the dredge meter that was taken by Hampton on
December 1, 2021 is attached hereto as Exhibit C.

53. On the reimbursable expenses invoice, the Heimanns charged for diesel fuel
(subsequently removed once demanded through counsel) and charged for maintenance and
fueling at the equipment rate, the cheapest rate is $220 and the highest equipment rate being
$505. The same holds true for every break or lunch hour taken by a Groundscapes employee,
they were all charged at the equipment rates.
54. The invoices the Heimann Defendants filed a lawsuit on contain thousands of dollars for
maintenance and repair, despite the fact that the parties agreed to include them in the equipment
rental rate, which is why the rental rates were inflated to encompass the ancillary charges, not to
incur them twice at a higher rate.
55. When the Hampton Plaintiffs identified the apparent fraud, they have undertaken a
significant analysis of the invoices and time being charged by Groundscapes to FWE and FWL
as well as the hours it represents it owes HDS for the equipment it leases, are all laced with
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intentional errors, overbilling, duplicative billing, cross-billing resulting in duplicative charges
on both labor and equipment (between FWE and FWL) all of which benefit the Heimann
Defendants and are to the detriment of the Hampton Plaintiffs.
56. After the Hampton Plaintiffs had obtained enough indicators that there was significant
overbilling and unauthorized charges to FWE, Hampton’s counsel sent correspondence outlining
the vast issues that had been identified and requested revisions to the invoices as they were not
acceptable to be turned over to the Project’s lender.
57. Camille has honored and attempted to enforce the policies related to transparent and
honest billing and record keeping, not because Lori’s Email demanded them, but because that is
the only way to manage accounting and operations of any business successfully and even once
all parties had attorneys involved, the Heimann Defendants still would not produce the
information requested nor did they appropriately credit the blatant overages and duplicative
billing. They simply moved around the invalid time entries to make it look like it was remedied
and charged it back to FWE elsewhere.
58. As a scapegoat the Heimann Defendants have gone on a fishing expedition of the
Hampton Plaintiffs and Camille’s accounting in hopes of finding something to the contrary,
without any success.
59. Now, the Heimann Defendants, in their concerted effort to cover up their fraud have
resorted to filing a lawsuit that is frivolous, malicious and has caused significant reputational and
professional damage to the Hampton Plaintiffs, not to mention the damage and delays it has
caused the Project.
60. The Heimann Defendants disparaging comments and reckless behavior has caused
significant damage to the Hampton Plaintiffs reputation and the relationships it has with its
engineers, its lender, the City of Valley and the public at large.
61. Contrary to the Heimann Defendants complaint, each and every request from the
Heimann Defendants or demand for documents has been responded to and documents have been
provided to them multiple times by Hampton or Camille and again through the Hampton
Plaintiffs’ counsel. There is nothing the Hampton Plaintiffs have not provided or turned over.
62. The Heimann Defendants are suing for expenses from May through November most of
which appear to be overcharges or Groundscapes overhead charged to FWE.
63. In fact, the first time Hampton and Camille saw many of the invoices related to expenses
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they were requesting is when they received them via email through counsel for the first time in
late October without receipts, and with late charges already added on. Not only are they
charging FWE interest when they know a bank draw has not been approved, but the expenses
they are seeking reimbursement for are either not chargeable to the project or not substantiated as
to why they are a FWE expense in lieu of a Groundscapes overhead expense.
64. On November 12, 2021, in conjunction with the expenses with late fees that were sent
and included late fees, Groundscapes had their supervisors sign a sworn statement along with the
Heimanns attesting to the truth of the timekeeping system (the “GS Sworn Statement”), which
upon information and belief, is very different than what was submitted in the actual invoices.
This information and belief is premised on the fact that we do not believe it is possible to pay an
employee more than 24 hours in a single day or that a large piece of equipment could be two
places at once. A copy of the GS Sworn Statement dated November 12, 2021, is attached hereto
as Exhibit D.
65. The Sworn Statement is notarized by Groundscapes office manager, who is the same
individual who the Hampton Plaintiffs Attorney inquired about that billed roughly $15,000 for
running equipment on the project in June. This request for clarification and explanation related
to those time entries were completely ignored by the Heimann Defendants, who failed to
acknowledge or respond to the inquiries related to those entries.
66. One of the Supervisors that signed off on the GS Sworn Statement despite the fact that he
is reflected as working for 20+ in a single day, which may be unbeknownst to him if the
Heimanns are altering the time entries after submission of its payroll.
67. When Groundscapes provided expenses for reimbursement, they included over $80,000
for diesel fuel (which would have been impossible to even use on the project in July of 2021)
despite the fact it was agreed that fuel would be factored into the equipment rate and not billed
separately, which they were well aware of and contemplated for in determining the equipment
rates and spelled out in the lease they failed to sign or object to.
68. Moreover, Lori verbatim acknowledges that in the sworn statement she provided in
November after the invoice discrepancy were brought to the Heimann Defendants attention. See
Exhibit D, pg. 2.
69. Specifically, the Groundscapes Sworn Statement states: “Fuel. The rate negotiated for
equipment included the cost of the fuel.”
12

70. The remainder of the expenses Groundscapes is seeking reimbursement for have little to
no detail and are likely unrelated to an expense incurred at FWE as it is clear that the Heimanns
were billing back any Groundscapes expense to FWE as though it was related to the Project.
71. On January 5, 2022, the Shortage was finally rectified.
72. Despite the representation in Lori’s Email, the Groundscapes invoicing would always be
delayed and submitted late to FWE/Camille.
73. In addition to the blanket invoices, Lori agreed to provide detailed labor management
breakdown by day that comprised of the hours the employee worked, the equipment utilized, and
the rates charged.
74. On October 12, 2021, Lori provided the Groundscapes September invoice and Camille
and Hampton reviewed it together. The September invoice itself was an entirely different style
than they had previously seen and not a summary type of invoice like all the previous invoices.
Lori refused to provide a consistent invoice and stated: “this is the report that generates from our
system. I used to spend the time downloading it to a pdf, converting it to excel and then
summarizing the invoice in an easier to read format for convenience. Under the circumstances
we are in, I am not exerting one ounce of extra energy towards this project. It is a sufficient bill I
provide to many other customers. If you want to summarize easier, feel free to export to excel
and manipulate as you see fit.” Emphasis added.
75. In October, Nick on behalf of Groundscapes, presented Hampton a contract for the berm
for $250,000.00. Hampton asked Nick whether this included the full berm or just a portion and
had numerous questions about what the landscaping bid entailed, and specifics related to the
quantity and type of trees/shrubs comprising the $250,000 bid, that went ignored and
unanswered. Hampton would not agree to sign off on paying Groundscapes $250,000 for the
berm without specifics about the scope of the landscaping project and the cost breakdown or
whether the bid was for all work on the berm or just partial.
76. Due to Nick’s inability to advise as to what the landscaping bid encompassed and how
the pricing was determined; Hampton made the decision to delay the berm.
77. Hampton has since received another estimate from a reputable landscaping company that
bid the same work and the portion of the bid related to the berm work is estimated to be
$108,512.09 and details out the design options/proposed layout as well as the cost and quantity
of each tree, shrub, etc. associated with the bid. This is exactly the transparency that lacked in
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everything the Heimann Defendants were involved with.
78. The same went for repair invoices that were reimbursed in October related to alleged
equipment maintenance. Each time Camille would ask Lori for paid receipts, she refused to
provide them unless they were going to be paid right away. Eventually, a check was cut for the
supposed $21,603.29 and $6,592.52 for the maintenance that Groundscapes alleged it covered
for Hampton’s equipment or they refused to fix another piece of equipment that was sitting idle
on the Project. The Heimann Defendants still did not repair the HDS equipment and HDS had to
engage Titan Machinery to make the repairs.
79. On November 2, 2021, Lori provided the October LMN but refused to put the employee
names on it. Lori refused to provide the LMN reports with names on them for May, June and
July, August, September, October and November, which are the basis for the invoices she is
submitting to FWE, whom she has a fiduciary duty to. The July LMN report with names still
has not been provided after multiple requests from the Hampton Plaintiffs attorney to the
Heimann Defendants attorney.
80. No loan draws have taken place since July because the Heimanns demanded the lot size
increase and the number of lots decrease and therefore the Lender required a new appraisal. The
appraisal came back significantly lower than the previous appraisal Hampton obtained in
February of 2021. Hampton is in the process of challenging the appraisal and since the utilities
have not been put in, is in the process of finding a middle ground between the initial lot
size/number of lots and the increased lot sizes/decreased number of lots that the Heimanns
wanted so that they are able to proceed with the project and have the funding they need to get it
done.
81. Without understanding this or the ramifications of the most recent appraisal, Lori
Heimann sent an email to the Lender and stated that she is not approving the redrawing of the
lots, which means that each member would be required to contribute an additional estimated 2
million dollars.
82. On December 1, 2021, Hampton obtained a meter read off of the Versa Dredge, which
has an equipment billing rate of $505 an hour. The Versa Dredge is a new piece of equipment
purchase by the Heimanns and used for the first time at FWE and the reading indicated that at
that time, they had been overbilled on that piece of equipment alone by $155,358.20.
83. Pursuant to 6.6(a)-(c), Hampton, as Manager, cannot resolve to pay the Groundscapes
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invoices because they are grossly inaccurate and pursuant to the Operating Agreement, he cannot
knowingly perform any act that would subject a member to civil or criminal liability, and
approving the invoices with the discrepancies identified and attempting to take a bank draw from
FWE’s lender would subject HampTab II, LLC to civil and/or criminal liability. Hampton
cannot and will not sit down to discuss paying the invoices for the reasons identified in his
proposed counterclaim.
84. Pursuant to 10.1(a) of the Operating Agreement, the Company is required to show a true
and accurate record of all costs incurred and charges made. The Heimanns refuse to provide this
information and filed suit to collect Groundscapes invoices and remove Hampton as manager for
questioning the blatant issues that have been pointed out with the invoices.
85. The Heimann Defendants, through Groundscapes, committed fraud by knowingly
submitting false, inflated and duplicative invoices with the intent to defraud FWE and the
Hampton Plaintiffs. The invoices and expenses submitted to FWE are for services not rendered
and/or are overlapping or duplicative and this was done intentionally.
86. The Heimann Defendants submitted the fraudulent invoices for the purpose of diverting
money away from FWE to Groundscapes, which they solely owned, in lieu of the company that
they only had a 50% ownership interest in.
87. The Heimann Defendants are causing additional damages to the Hampton Plaintiffs by
interfering with the Lender’s ability to pay third-party expenses that are not in dispute, spreading
false statements related to the proposed bridge that has costed FWL lot sales, and the reputation
of the Hampton Plaintiffs by the filing of this lawsuit as a means to delay the investigation
related to the Groundscapes invoices.
FIRST CAUSE OF ACTION
BREACH OF FIDUCIARY DUTY PURSUANT TO NEB. REV. STAT. §21-138
Against Lori Heimann, Nick Heimann and HVL
88. Plaintiffs incorporate the allegation of the foregoing paragraphs as if fully set forth
herein.
89. The Heimanns are Managers of FWE and owed a fiduciary duty to the Members and to
FWE as provided for in the Operating Agreement and Neb. Rev. Stat. §21-138.
90. The Members of FWE are HampTab and HVL.
91. HVL, as Member, had a contractual obligation of good faith and fair dealing.
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92. The Heimanns breached that duty by knowingly submitting false, inflated and duplicative
invoices from Groundscapes to FWE.
93. The Heimanns and HVL had actual knowledge the invoices and LMN reports were
fraudulent.
94. HVL breached its duty of good faith and fair dealing to HampTab.
95. The Heimanns have refused to rectify the false, inflated and duplicative invoices and are
suing for payment on the invoices despite failing to rectify the significant overages charge.
96. HVL and the Heimanns breach has caused damage to FWE, for the wrongful charges
contained on the invoices, for delays caused to the project, for tortiously interfering with business
relationships of FWE, for misappropriated FWE funds, the exact amount of damages is unknown,
and investigation is ongoing. Damages continue to accrue.
97. HampTab requests that the court consider treating this as a direct action for purposes of an
award of damages. See Andersen v. Clemens Mobile Homes, 214 Neb. 283, 333 N.W.2d (1983).
WHEREFORE, the Hampton Plaintiffs respectfully request this Court grant the following
relief in their favor and against the Heimann Defendants, jointly and severally, declaring and
determining that: (a) that Hampton is entitled to an accounting of all Groundscapes invoices,
including substantiation of an expense it has been or seeks reimbursement for; (b) the Heimanns
are removed as Managers of FWE; (c) that the Heimann Defendants are required to reimburse any
funds that were paid under the previous construction draws for all charges that are deemed to be
fraudulent or not attributable/not chargeable to the project; (d) that Heimann Ventures, LLC has
breached the Agreement and therefore is expelled as a Member pursuant to Section 7.5 of the
Operating Agreement and its Membership Units terminated to offset the amount of such damages
against any distribution or return of capital to the breaching member and for all damages
proximately caused or incurred as a result of the Heimann Defendants breaches, and for such
further relief as this Court deems just and proper.
SECOND CAUSE OF ACTION
FRAUD
All Defendants
98. The Hampton Plaintiffs incorporate the allegation of the foregoing paragraphs as if fully
set forth herein.
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99. The Heimann Defendants through Groundscapes, made intentional misrepresentations on
the Invoices it submitted to FWE, which the Heimanns were managers of and owed a fiduciary
duty to both as managers and as members of HVL.
100.

The Heimann Defendants intended that FWE and the Hampton Plaintiffs rely on

the invoices submitted by Groundscapes.
101.

FWE and the Hampton Plaintiffs relied on the misrepresentations as evidenced by

the fact that some of the fraudulent invoices were paid prior to discovery of the fraud.
102.

The Heimann Defendants used Groundscapes to commit fraud, violate a legal duty

it owed to FWE, and perpetrated dishonest and unjust act in contravention of the rights of FWE
and the Hampton Plaintiffs, which are the proximate cause of the damage caused to FWE and the
Hampton Plaintiffs.
103.

The Heimanns, as Groundscapes officers and directors are liable to the Hampton

Plaintiffs because they utilized Groundscapes to commit fraud and therefore the corporate fiction
should be disregarded and the Heimanns should be held responsible in their individual capacities.
104.

The Heimanns created, presented, demand payment and filed suit for payment on

Invoices that it knew were fraudulent with the purpose of inducing FWE into paying them money
they were not owed (i.e., taking from the company they owned with Hampton) and divert funds
from FWE.
WHEREFORE, the Hampton Plaintiffs respectfully request this Court grant the following
relief in their favor and against the Heimann Defendants, jointly and severally, declaring and
determining: (a) that FWE is entitled to an accounting of all Groundscapes invoices, including
substantiation of any expense it has been or seeks reimbursement for; (b) the Heimanns are
removed as Managers of FWE; (c) that the Heimann Defendants are required to reimburse any
funds that were paid under the previous construction draw for all charges that are deemed to be
fraudulent or not attributable/not chargeable to the project; (d) that Heimann Ventures, LLC has
breached the Agreement and therefore is expelled as a Member pursuant to Section 7.5 of the
Operating Agreement and its Membership Units terminated to offset the amount of such damages
against any distribution or return of capital to the breaching member and for all damages
proximately caused or incurred as a result of the Heimann Defendants breaches, and all other
damages this Court deems just and proper.
THIRD CAUSE OF ACTION
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CIVIL CONSPIRACY
105.

The Hampton Plaintiffs incorporate the allegation of the foregoing paragraphs as

if fully set forth herein.
106.

The Heimann Defendants comprise of the Heimanns, Groundscapes and HVL.

107.

By submitting the fraudulent Groundscapes Invoices to FWE, the Heimann

Defendants worked in concerted action to obtain money from FWE oppressively and unlawfully.
108.

Due to the wrongful concerted acts of the Heimann Defendants, the Hampton

Plaintiffs have suffered damages, the extent of which is unknown at this time as they continue to
accrue.
WHEREFORE, the Hampton Plaintiffs respectfully request this Court grant the following
relief in their favor and against the Heimann Defendants, jointly and severally, declaring and
determining: (a) that FWE is entitled to an accounting of all Groundscapes invoices, including
substantiation of any expense it has been or seeks reimbursement for; (b) the Heimanns are
removed as Managers of FWE; (c) that the Heimann Defendants are required to reimburse any
funds that were paid under the previous construction draw for all charges that are deemed to be
fraudulent or not attributable/not chargeable to the project; (d) that Heimann Ventures, LLC has
breached the Agreement and therefore is expelled as a Member pursuant to Section 7.5 of the
Operating Agreement and its Membership Units terminated to offset the amount of such damages
against any distribution or return of capital to the breaching member and for all damages
proximately caused or incurred as a result of the Heimann Defendants breaches, and all other
damages this Court deems just and proper.
FOURTH CAUSE OF ACTION
FRAUDULENT MISREPRESENTATION
109.

The Hampton Plaintiffs incorporate the allegation of the foregoing paragraphs as

if fully set forth herein.
110.

The Heimann Defendants through Groundscapes, made representations on the

Invoices it submitted to FWE, which the Heimanns were managers of and owed a fiduciary duty
to as managers of FWE and the duty of good faith and fair dealing as a member (HVL).
111.

As set forth above, the representations on the Invoices for time employees worked

and money owed to Groundscapes for work performed were falsified.
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112.

When Groundscapes made the factual representations on the Invoices, they knew

that the statements were false.
113.

The Heimann Defendants intended that the Hampton Plaintiffs rely on the Invoices

and sought payment.
114.

The Hampton Plaintiffs relied on the representations and made roughly

$885,363.78 in the previous draw for the fraudulent invoices that had not yet been discovered at
the time of the draw.
115.

The Hampton Plaintiffs have demanded that Groundscapes rectify the Invoices and

provide sufficient justification for the double billing, excessive time, overbilling and impossibility
of the Invoices submitted (i.e. when a piece of equipment is at FWE exclusively and it is billed at
FWL or an employee being clocked in for 28 hours on a single day) but Groundscapes refuses to
remove the or rectify the fraudulent billing.
116.

The Heimanns, namely Lori Heimann, was responsible for creating and submitting

the Invoices to FWE. See Exhibit B.
117.

The Heimann Defendants used the corporate fiction of Groundscapes to commit the

fraud against FWE, which they had a heightened duty of loyalty to.
118.

The Heimann Defendants filed this lawsuit for the sole purpose of distracting from

the blatant fraud they have committed as a scapegoat and are further perpetrating their fraudulent
misrepresentations.
119.

The damages the Hampton Plaintiffs have sustained is unknown, but extremely

significant. At a minimum, there is $500,000 (currently, more in the range of $700,000) of
fraudulent or potentially fraudulent invoice charges that the Heimann Defendants have failed to
rectify.
WHEREFORE, the Hampton Plaintiffs respectfully request this Court grant the following
relief in their favor and against the Heimann Defendants, jointly and severally, declaring and
determining: (a) that FWE is entitled to an accounting of all Groundscapes invoices, including
substantiation of any expense it has been or seeks reimbursement for; (b) the Heimanns are
removed as Managers of FWE; (c) that the Heimann Defendants are required to reimburse any
funds that were paid under the previous construction draw for all charges that are deemed to be
fraudulent or not attributable/not chargeable to the project; (d) that Heimann Ventures, LLC has
breached the Agreement and therefore is expelled as a Member pursuant to Section 7.5 of the
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Operating Agreement and its Membership Units terminated to offset the amount of such damages
against any distribution or return of capital to the breaching member and for all damages
proximately caused or incurred as a result of the Heimann Defendants breaches, and all other
damages this Court deems just and proper.
FIFTH CAUSE OF ACTION
SELF-DEALING
The Heimann Defendants
120.

The Hampton Plaintiffs incorporate the allegations of the foregoing paragraphs as

if fully set forth herein.
121.

The Heimanns engaged in self-dealing while acting as a Manager of FWE by

fraudulently invoicing FWE, through their landscaping company, Groundscapes.
122.

The Heimann Defendants all are unrelated and there is a unity of interest between

all the Heimann Defendants.
123.

The Heimann Defendants misrepresented and attempted to conceal their fraud by

attempting to forbid Hampton from coming to FWE while Groundscapes was working.
124.

The Heimann Defendants misrepresentations and concealments resulted in the

fraudulent transfer of FWE funds to the Heimann Defendants on the initial construction draws.
125.

The Heimann Defendants self-dealing was a breach of the fiduciary duty it owed to

FWE and to its Members and other Managers.
WHEREFORE, the Hampton Plaintiffs pray that the Court enter an order compelling the
Heimann Defendants to provide a full accounting of Groundscapes invoicing and expense
reimbursement, impose a constructive trust for the benefit of FWE, remove the Heimanns as
Managers, expel HVL as a Member pursuant to the Operating Agreement, set aside all invoices
that have been submitted by Groundscapes that contain fraudulent entries, award damages caused
by the Heimann Defendants for self-dealing and award costs and attorney fees, and for such further
relief as this Court deems just and proper.

126.

SIXTH CAUSE OF ACTION
VEIL PIERCING
Against Lori Heimann and Nick Heimann
The Hampton Plaintiffs incorporate the allegations of the foregoing paragraphs as

if fully set forth herein.
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127.

The Heimanns, at all relevant times, owned and exercised complete dominion and

control over the financial, policy, and business practices of Groundscapes and HVL, such that the
Heimann Defendants had no separate mind, will, or existence of their own.
128.

At all times, there was such a unit of interest and ownership among the Heimanns

and the Heimann Defendants that the independence of the Heimann Defendants had in effect
ceased or never begun, and an adherence to the fiction that the Heimanns and its entities were
separate identities would serve only to defeat justice and equity by permitting the economic entities
to escape liability arising out of an operation conducted by the Heimann Defendants for the benefit
of the Heimanns.
129.

While exercising complete dominion and control over the Heimann Defendants, the

Heimanns improperly co-mingled the assets of the Heimann Defendants with FWE, failed to
exercise reasonable corporate formalities related to providing proper documentation to support the
invoices and reimbursable expenses, failed to maintain proper corporate records, and intermingled
the affairs of the Heimann Defendants with those of the Heimanns.
130.

While exercising complete dominion and control over the Heimann Defendants the

Heimanns transferred assets, liabilities, expenses and income between themselves, the Heimann
Defendants and FWE, in an effort to evade and take monies that were to be used for the Project
and FWE.
131.

The Heimanns aforesaid control and acts were used to commit the abovementioned

dishonest and unjustified acts which proximately caused damages to the Hampton Plaintiffs, as set
forth above and continuing to accrue, plus interest, attorney fees and costs of suit
132.

To prevent the misuse of the corporate forms of the Heimann Defendants to commit

fraud and promote injustice, the Heimann Defendants’ corporate veil and LLC veil must be pierced
to hold the Heimanns individually liable for the damages, debts and liabilities of the Heimann
Defendants to the Hampton Plaintiffs.
WHEREFORE, the Court should act in equity to pierce the corporate veils of the Heimann
Defendants and award judgment against the Heimanns, jointly and severally with the Heimann
Defendants, in favor of the Hampton Plaintiffs, in an amount to be determined at trial due to the
ongoing investigation into the total amount of fraudulent invoicing that has been paid out and that
is also being sued on in this action as compensatory damages, together with attorneys’ fees, costs
of suit, interest and such further relief as this Court deems just and proper.
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133.

SEVENTH CAUSE OF ACTION
ACCOUNTING
The Hampton Plaintiffs incorporate the allegations of the foregoing paragraphs as

if fully set forth herein.
134.

The Heimann Defendants have failed and refused to properly rectify the fraudulent

Invoices submitted through Groundscapes and refuse to remove the unlawful time entries or
provide substantiation for the blatant discrepancies (double billing, overbilling, fraudulently
billing for employees while they are not present or no longer working for Groundscapes, etc. etc.).
135.

HampTab, as member of FWE, has made numerous requests for records and

substantiation for the Invoices and Expenses due to the excessive and pervasive issues identified
in the Invoices and provided in writing to the Heimann Defendants.
136.

The Heimann Defendants have failed to provide accurate and transparent records

of the Invoices it seeks to be paid for by FWE, despite failing to rectify the Invoices and Expenses
that were not incurred and that Groundscapes is not due or entitled to.
137.

Groundscapes is trying to charge interest on the fraudulent Invoices despite the fact

that they are charging interest to FWE when they are aware that the Invoices would not be paid
until a bank draw is approved and they rectify the fraudulent Invoices. Groundscapes has a duty
to FWE to provide honest and transparent accounting. See, Exhibit A.
138.

Moreover, despite having no written (or oral) contract or notation of interest on

their Invoices between it and FWE/FWL, it is seeking interest that it is not entitled to under
Nebraska law. See Neb. Rev. Stat. §45-101.03.
139.

The Hampton Plaintiffs are entitled to an accounting of all employee records and

other records necessary to ascertain what work was actually completed at the project, by whom,
and when, which has been altered, concealed and otherwise denied from FWE, including
substantiation of any expense it seeks reimbursement with a valid receipt and the purpose it served
FWE.
WHEREFORE, the Hampton Plaintiffs respectfully request this Court grant the following
relief in their favor and against the Heimann Defendants, jointly and severally, declaring and
determining: (a) that FWE is entitled to an accounting of all Groundscapes invoices, including
substantiation of any expense it has been or seeks reimbursement for; (b) the Heimanns are
removed as Managers of FWE; (c) that the Heimann Defendants are required to reimburse any
funds that were paid under the previous construction draw for all charges that are deemed to be
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fraudulent or not attributable/not chargeable to the project; (d) that Heimann Ventures, LLC has
breached the Agreement and therefore is expelled as a Member pursuant to Section 7.5 of the
Operating Agreement and its Membership Units terminated to offset the amount of such damages
against any distribution or return of capital to the breaching member and for all damages
proximately caused or incurred as a result of the Heimann Defendants breaches, and all other
damages this Court deems just and proper.
EIGHTH CAUSE OF ACTION
BREACH OF CONTRACT
Heimann Ventures, LLC
140.

The Hampton Plaintiffs incorporate the allegation of the foregoing paragraphs as

if fully set forth herein.
141.

HVL is a member of FWE.

142.

HVL signed an Operating Agreement and has breached the Operating Agreement

and violated Section 6.6(a)-(c), has violated section 10.1(a), and violated § 7.5.
143.

Specifically, § 7.5 states that a member breaches the Operating Agreement and is

subject to expulsion if such Member “(i) interferes in Company management, business, or affairs”.
144.

HVL and the Heimann Defendants have interfered with Company management,

business and its affairs by filing this frivolous action, for the interference with all key players
involved in the development, FWE’s relationship with its Lender, with the appraisal of the property
and with the unbelievable amount of time and resources that FWE has incurred to unravel the
fraudulent invoices that the same owners of HVL submitted through their other entity,
Groundscapes.
145.

HVL’s breach has caused an enormous amount of damage to FWE, both monetarily

and reputationally, not to mention the delays brought on by its conduct and failure to carry out its
duties as a fiduciary to FWE.
146.

Moreover, HVL has instructed the Lender not to make any payment without their

approval, despite the express language of the Operating Agreement, which does not require comanager approval for third-party expenses under $15,000.00.
147.

A member who breaches section 7.5 of the Operating Agreement shall “be liable to

the Company for any damages caused by such breach, and such Member may be expelled and have
such Member’s Membership Units in the Company terminated by the Manager. The Company
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may offset the amount of such damages against any distribution or return of capital to the breaching
Member.”
WHEREFORE, FWE accordingly, prays the Court enter an order finding that HVL breached
the Operating Agreement and expel HVL as a Member of FWE and terminate its membership
interest in accordance with the Operating Agreement and as set forth herein, plus any damages
sustained by FWE, plus attorney fees, court costs and such other relief as this Court deems just
and proper.
NINTH CAUSE OF ACTION
CONTRIBUTION AND RETURN OF CAPITAL
Against Lori Heimann, Nick Heimann and Heimann Ventures, LLC
148.

Plaintiffs incorporate the allegation of the foregoing paragraphs as if fully set

forth herein.
149.

This is a direct action made by HampTab against HVL, as Member, and the

Heimanns, as Managers, pursuant to Neb. Rev. Stat. §21-164 to enforce its rights and protect its
interests, including rights and interests under the Operating Agreement and the Nebraska Uniform
Limited Liability Act and those arising independently of the membership relationship as set forth
herein.
150.

When FWE was formed, Hampton and the Heimanns were appointed managers.

151.

HampTab, as set forth above, has plead an actual and threatened injury that is not

solely the result of an injury suffered or threatened to be suffered by the limited liability company,
as the Heimanns are using Groundscapes to overbill FWE.

The Heimanns own 100% of

Groundscapes and only 50% of FWE.
152.

Moreover, the Operating Agreement provides that the Heimanns/HVL be paid back

before HampTab and therefore HampTab’s return on investment is even further diluted due to the
overbilling to the project, which increases the loan and interest due, all to HampTab’s detriment
and the Heimanns and HVL’s benefit.
153.

HVL received funds that exceeded what it was owed under the initial draws on the

Project and will owe back funds to FWE once the overage charges are determined pursuant to Neb.
Rev. Stat. §21-135.
154.

Under Neb. Rev. Stat. §21-135 (liability for improper distribution) or Neb. Rev.

Stat. §21-132 (liability for contribution).
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WHEREFORE, FWE prays the Court enter judgment against the Heimann Defendants in an
amount to be proven at trial, plus attorney fees, court costs and such other relief as this Court
deems just and proper.
TENTH CAUSE OF ACTION
BREACH OF CONTRACT
Against Groundscapes and on behalf of HDS and FWL
155.

The Hampton Plaintiffs incorporate the allegation of the foregoing paragraphs as

if fully set forth herein.
156.

Groundscapes and HDS entered into an agreement whereby Groundscapes agreed

to pay it for the equipment it used on the Project at agreed upon rates as set forth above.
157.

To date, Groundscapes has not paid HDS for equipment rental and continues to

utilize and operate the equipment.
158.

HDS has fully performed as Groundscapes has been leasing and utilizing its

equipment since May 10, 2021.
159.

Groundscapes failure to pay the rental charges for equipment utilized is a breach of

the agreement and HDS has sustained damages due to the breach.
160.

To date, Groundscapes owes HDS a total of $267,846.70, which may be subject to

adjustment once FWE is able to obtain accurate information related to the equipment rental hours
logged or in accordance with the equipment meters.
161.

Groundscapes performed services pursuant to an oral agreement with FWL, which

is a binding contract.
162.

In consideration for the services provided, FWL agreed to pay Groundscapes.

163.

Groundscapes has billed FWL for time and services that were not performed at

FWL and has not been removed from invoices despite due demand.
164.

Groundscapes is submitting bills it knows that are not owed to it.

165.

Groundscapes is in breach of its Agreement with FWL for demand paying on

charges that FWL does not owe to it.
166.

Groundscapes breach has caused damages against FWL.

WHEREFORE, Hampton Development Services, Inc. prays that judgment be entered in its
favor and against Groundscapes, Inc. for the total amount of unpaid lease payments for usage and
rental of Hamptons equipment, including any additional amounts due and owing after an
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accounting of Groundscapes invoices takes place to determine the accurate amount owed pursuant
to the agreed upon rental payments, an accounting of the FWL invoices to determine what is owed
to Groundscapes, if anything, after the fraudulent invoices that it submitted to it are rectified, plus
court costs and for such further relief as this Court deems just and proper.

167.

ELEVENTH CAUSE OF ACTION
CONSTRUCTIVE TRUST
Against All Heimann Defendants
The Hampton Plaintiffs incorporate the allegation of the foregoing paragraphs as

if fully set forth herein.
168.

This is an action seeking equitable redress for the Heimann Defendants’ fraudulent

course of conduct in transferring assets and manipulating invoices and expenses to divert FWE
funds to a business solely owned by the Heimanns.
169.

Upon information and belief, the Heimann Defendants took as their own FWE

funds and have attempted to divert additional funds and self-deal to the detriment of FWE by
submitting and suing on fraudulent invoices. Such defendants may not in good conscience retain
the beneficial interest in the assets, and in such situation, equity converts the legal titleholder into
a trustee holding the title for the benefit of those entitled to ownership thereof.
170.

A constructive trust should be imposed for the purpose of preventing unjust

enrichment by the Heimann Defendants.
171.

The Heimann Defendants have been enriched by receiving income and assets by

fraudulently invoicing FWE through Groundscapes, despite the fiduciary duty they owed to FWE.
WHEREFORE, the Court should act in equity to impose a constructive trust against the
Heimann Defendants and order that they return all funds they have received pursuant to the initial
construction draws for all work and labor that was not provided and to provide accurate and honest
invoicing on the invoices and expenses it seeks reimbursement for or be estopped from collecting
on any sums it claims is due to it, plus attorney fees, court costs and such further relief as this
Court deems just and proper.

172.

TWELFTH CAUSE OF ACTION
DECLARATORY JUDGMENT
Against the Heimanns and HVL
The Hampton Plaintiffs incorporate the allegation of the foregoing paragraphs as

if fully set forth herein.
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173.

A definite, concrete and substantial controversy exists between the Hampton

Plaintiffs and the Heimann Defendants, who have adverse legal interests.
174.

The Hampton Plaintiffs seek declaratory relief in addition to the other relief

sought herein.
175.

The Hampton Plaintiffs request that the Court declare (1) that the Heimanns are

removed as Managers of FWE; (2) that HVL is removed as a member pursuant to the Operating
Agreement; and (3) that HampTab holds a majority membership interest and therefore may
remove the Heimanns as Managers pursuant to Neb. Rev. Stat. §21-136(5).
WHEREFORE, the Hampton Plaintiffs pray that the Court declare the relief prayed for in
Count XII, plus any further relief as this Court deems just and proper, plus any attorney fees,
court costs and such further relief as this Court deems just and proper.
THIRTEENTH CAUSE OF ACTION
TORTIOUS INTERFERENCE WITH BUSINESS RELATIONSHIP & EXPECTANCY
Against the Heimanns, HVL and Groundscapes
176.
The Hampton Plaintiffs incorporate the allegation of the foregoing paragraphs as
if fully set forth herein.
177.

The valid business relationships that the Heimanns and HVL have interfered with

through their above-referenced conduct is: (1) FWL and its pending lot sales that have been
cancelled or delayed due to the misinformation they have actively spread as it relates to the
bridge as they know that the bridge is contemplated for in contracts with FWL buyers/potential
buyers; (2) FWE project being delayed and on hold due to the frivolous lawsuit filed by the
Heimanns and their demands that no redrawn lots be approved and therefore lots cannot be listed
without the plan; (3) the interference with the Lender and not allowing it to pay the third-party
expenses that are unrelated to this lawsuit and that were incurred by FWE, including the engineer
on the project, despite the fact that they are under $15,000 and contractually state that no
approval is required from a majority of manager if under the threshold.
178.

The Heimanns and HVL have full knowledge of the relationship and the

expectancy that they are damaging.
179.

HVL and the Heimanns actions are unjustified and are done for the purpose of

intentionally interfering with the Hampton Plaintiffs business relationships and expectancy.
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180.

There is proof that the interference caused the harm sustained because FWL

closings have been postponed and purchase agreements have not been signed due to the bridge
concerns that the Heimanns have been perpetrating.
181.

There is proof that the interference related to the FWE project and the Heimanns

direction to the Lender related to third-party expenses and to the engineer related to the
redrawing of lots, because infrastructure cannot move forward, and lots cannot be listed until the
plat is approved. Moreover, the interference caused by the Heimanns could result in a default
under the Loan note if creditors file suit against it for failing to pay expenses that FWE incurred
and that should be paid.
182.

HVL and the Heimanns interference has caused damage to FWL due to the loss in

lot sales/delayed lot sales, to the FWE project as it is now delayed and the Heimanns refuse to
provide the authorization they wrongfully demanded and therefore creating potential creditors of
FWE despite the Lender’s willingness to pay the engineering invoices that were incurred by
FWE.
WHEREFORE, the Hampton Plaintiffs pray that the Court enter judgment in its favor
and against the HVL and Heimanns for damages caused by its tortious interference with business
relationships and expectancy of the Hampton Plaintiffs, plus any further relief as this Court
deems just and proper, plus any attorney fees, court costs and such further relief as this Court
deems just and proper.

HampTab II, LLC, Flatwater Lake Estates, LLC, Flatwater
Lake, LLC, Hampton Development Services, Inc., and
Robert D. Hampton,
_/s/ Matthew P. Saathoff_______

Matthew P. Saathoff #24321
Katherine A. Rehan #27140
The Saathoff Law Group, PC, LLO
440 Regency Parkway Drive, Suite #132
Omaha, NE 68114
(402) 333-8488

Attorney for Counter-Plaintiffs and Third-Party Plaintiffs
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Exhibit A

OPERATING AGREEMENT
OF
FLATWATER LAKE ESTATES, LLC
This Operating Agreement (the “Agreement”) is entered into this 8th day of
April, 2021, by the Managers and Members set forth on Exhibit “A” attached hereto and
incorporated herein, pursuant to the provisions of the Nebraska Uniform Limited Liability
Company Act (the “Act”).
SECTION 1
THE COMPANY
1.1
Name. The name of the company is Flatwater Lake Estates, LLC (formerly known as
Flatwater Lake North, LLC) (the “Company”) and all the Company business shall be conducted
in such name. The Company shall hold all of its property in the name of the Company and not in
the name of any Member. Flatwater Lake North, LLC, a Nebraska limited liability company, has
been in existence since September 28, 2020. Robert D. Hampton, manager of HampTab II, LLC,
a Nebraska limited liability company, the manager and sole member of Flatwater Lake North,
LLC, represents and warrants that from September 28, 2020 to the date of this Agreement,
Flatwater Lake North, LLC as an entity has not been in use or transacting business. Robert D.
Hampton, manager of HampTab II, LLC, a Nebraska limited liability company, the manager and
sole member of Flatwater Lake North, LLC, indemnifies and holds harmless Nicholas Heimann,
Lori Heimann, and Heimann Ventures, LLC, a Nebraska limited liability company, for any and
all fees, losses, liabilities, or expenses arising out of, involving, or in connection to Flatwater
Lake North, LLC prior to the date of this Agreement.
1.2
Purpose. The purpose for which this Company is organized is to buy, purchase, take,
receive, lease or otherwise acquire, own, hold, improve, use or otherwise deal in and with real or
personal property or any interests therein, wherever situated; to sell, convey, mortgage, pledge,
lease, transfer, exchange or otherwise dispose of all or any part of any of the Company property
and assets; to enter into projects or investments as stockholder, partner, or joint venturer in any
real estate or other type of investment; and to engage in any lawful act or activities for which
companies may be organized under the Act, or the laws of any jurisdiction in which the
Company may do business.
1.3
Authority of the Company. In order to carry out the Company’s business and purpose,
the Company shall have the power to do any and all acts necessary, appropriate, proper,
advisable, incidental or convenient to, or in furtherance of the business and purpose of the
Company or for the protection and benefit of the Company, and shall have, without limitation,
any and all powers that may be exercised on behalf of the Company by the Manager.
1.4
Principal Place of Business/Designated Office. The designated office or place of
business of the Company shall be at 4089 S. 84th Street, Suite 302, Omaha, NE 68127, or at
such other place in Nebraska as may be chosen by the Manager. The Manager shall notify the
Members of any change in the principal place of business within a reasonable time thereafter.
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The Company may maintain such other offices at any other place or places, within or without
Nebraska, as the Manager may deem advisable.
1.5
Term. The Company commenced on the date the Certificate of Organization (the
“Certificate”) was filed in the office of the Secretary of State of the State of Nebraska in
accordance with the Act, and shall continue in full force and effect until the winding up and
liquidation of the Company and the Company’s business is completed following a Liquidating
Event pursuant to Section 12 of this Agreement.
1.6
Title to Company Property. All Company Property shall be owned by the Company as
an entity, and no Member shall have any ownership interest in such Company Property in such
Member’s individual name or right. Except as otherwise provided in this Agreement, the
Company shall hold all of its Company Property in the name of the Company and not in the
name of any Member.
1.7
Agreement. This Operating Agreement, unless otherwise provided under the Act, may
be adopted, amended, restated, or repealed only upon the affirmative vote of a majority in
interest of the Members of the Company.
SECTION 2
FILINGS; AGENT FOR SERVICE OF PROCESS
2.1
Filing of Certificate. The Manager shall ensure the Certificate is filed in the office of the
Secretary of State of the State of Nebraska in accordance with the provisions of the Act. The
Manager shall take any and all other actions, including without limitation the filing of
amendments to the Certificate or restatements of the Certificate, necessary to perfect and
maintain the status of the Company as a limited liability company under the laws of Nebraska or
any other states or jurisdictions in which the Company is engaged in or elects to do business. The
Manager shall cause amendments to the Certificate to be filed whenever required by the Act or
deemed advisable by the Manager. Such amendments may be executed by any Manager or by
any person or entity (“Person”) designated in the amendment as a new Manager.
2.2
Copy of Certificate to Members. The Members shall be entitled to a copy of the
Certificate of Organization and any amendments thereto, and the Manager shall provide a copy
to the Member(s) upon written request from the Member(s).
2.3
Filing of Certificate of Cancellation. Upon dissolution and completion of the winding
up and liquidating of the Company, the Manager shall promptly execute and cause to be filed
Certificate of Cancellation in accordance with the Act and the laws of any other states or
jurisdictions in which the Manager deems such filing necessary or advisable.
2.4
Agent for Service of Process. The registered agent for service of process on the
Company in the state of Nebraska shall be the Person that is from time to time appointed by the
Manager. The initial registered agent shall be Christina L. Ball at Ball, Loudon, Ebert, &
Brostrom, LLC located at 5733 South 34th Street, Suite 500, Lincoln, NE 68516.
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SECTION 3
MANAGERS AND MEMBERS
3.1
Manager. The name and place of business of the initial Managers of the Company are
shown on Exhibit “A”.
3.2
Members. The names, places of residence, and Membership Units of each initial
Member of the Company are shown on Exhibit “A”.
3.3
Nature of Membership Units. Membership Units shall be personal property for all
purposes.
SECTION 4
CAPITAL CONTRIBUTIONS
4.1
Capital Contributions. Each of the Members has previously made the capital
contributions to the Company which were necessary to acquire the Membership Units set forth
for such Member on Exhibit “A”.
4.2

Additional Capital Contributions.

(a)
Except as provided in Section 4.2(b), there shall be no additional Capital
Contributions to the capital of the Company. Except as otherwise determined by the Manager or
as may be required by Section 704 of the Code and the Regulations thereunder, no additional
share of profits and losses shall inure to the benefit of any Member because of changes or
fluctuations in any Member’s capital account.
(b)
The Manager may from time to time determine that additional contributions to the
capital of the Company are necessary or advisable to the conduct of the business of the Company
or to discharge any obligation or liability of the Company and may call for such additional
contributions by providing written notice to each Member. In that event, each Member may, but
shall not be obligated to, contribute within twenty-five (25) days of the date of the request, such
Member’s pro rata share thereof according to the number of Membership Units held by such
Member in relation to the total outstanding Membership Units. If all Members make the
proportionate share of the requested additional contribution, then no adjustments shall be made
to the Members Membership Interests. If any Member does not make a requested additional
contribution, the Manager shall issue additional Membership Units to those Members making the
requested additional contribution. In issuing additional Membership Units, the Manager, without
engaging any appraisals and in consultation with the Company’s regularly employed certified
public accountant, shall follow the valuation guidelines set forth in Section 8.3(c) of this
Agreement. The Manager shall furnish the information relating to the valuation process to the
contributing and non contributing Members and shall not be subject to question in absence of a
showing of bad faith or unreasonableness.
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4.3
Manager Has No Personal Liability to Repay Capital Contributions. No Manager
shall have any personal liability for the repayment of a Member's Capital Contribution.
SECTION 5
ALLOCATIONS OF PROFITS AND LOSSES;
DISTRIBUTION OF CASH FLOW
5.1
Allocations of Profits and Losses. For purposes of Section 702 and Section 704 of the
Internal Revenue Code (the “Code”), each Member’s annual distributive share of income, gain,
loss, deduction, credits or allowance shall be determined in accordance with Member’s units of
interest in the Company.
5.2

Distribution of Cash Flow.

(a)
Cash receipts of the Company shall be used first to pay all debts in accordance
with their terms as they fall due including loans from the Members and then to make any
distribution of cash flow;
i.
It is specifically agreed that all debt incurred related to the development project
shall be paid in full prior to any member distributions being made;
(b)
Subject to the to the above Section (a), The Manager will cause the Company to
distribute its net cash flow to the Members in proportion to their membership interests at such
times and in such installments as the Manager shall deem convenient and appropriate for the
Company’s business; except, however, the Manager shall distribute, at least annually, a portion
of the Company’s net cash flow to the Members in an amount equal to each Member’s estimated
tax liability on Company net profits.
The parties agree that all cash flow distributed by the Company shall first be used to
equalize the capital accounts to an amount of $750,000.00. To be clear, the parties acknowledge,
understand, and agree that Heimann Ventures, LLC shall be paid out of the cash flow from the
Company the amount of $1,750,000.00 prior to HampTAB II, LLC’s receiving any cash flow
distribution from the Company.
SECTION 6
THE MANAGER AND COMPANY MANAGEMENT
6.1
Authority of Manager. Subject to the limitations and restrictions set forth in this
Agreement, the Manager shall have the exclusive right to manage the business and affairs of the
Company, and shall have all of the rights and powers which may be possessed by Managers
under the Act including, without limitation, the right and power to:
(a)
Acquire by purchase, lease, or otherwise any real or personal property which may
be necessary, convenient, or incidental to the accomplishment of the purposes of the Company;
Page 4 of 25

(b)
Operate, maintain, finance, improve, construct, own, grant options with respect to,
sell, convey, assign, mortgage, and lease any real estate and any personal property necessary,
convenient, or incidental to the accomplishment of the purposes of the Company;
(c)
Execute any and all agreements, contracts, documents, certifications, and
instruments necessary or convenient in connection with the management, maintenance, and
operation of Company Property, or in connection with managing the affairs of the Company,
including executing amendments to the Agreement and the Certificate in accordance with the
terms of the Agreement, both as Manager and, if required, as attorney-in-fact for the Members
pursuant to any power of attorney granted by the Members to the Manager pursuant to Section
11 of this Agreement;
(d)
Borrow money and issue evidences of indebtedness necessary, convenient, or
incidental to the accomplishment of the purposes of the Company, and secure the same by
mortgage, pledge, or other lien on any Company Property;
(e)
Execute, in furtherance of any or all of the purposes of the Company, any deed,
lease, mortgage, deed of trust, mortgage note, promissory note, bill of sale, contract, or other
instrument purporting to convey or encumber any or all of the Company Property;
(f)
Prepay in whole or in part, refinance, recast, increase, modify, or extend any
liabilities affecting the Company Property and in connection therewith execute any extensions or
renewals of encumbrances on any or all of the Company Property;
(g)
Engage in any kind of activity and perform and carry out contracts of any kind
(including contracts of insurance covering risks to Company Property and Manager liability)
necessary or incidental to, or in connection with, the accomplishment of the purposes of the
Company, as may be lawfully carried on or performed by a Company under the laws of each
state in which the Company is then formed or qualified;
(h)
Take, or refrain from taking, all actions, not expressly proscribed or limited by
this Agreement, as may be necessary or appropriate to accomplish the purposes of the Company;
(i)
Make any and all elections for federal, state, and local tax purposes. The
Manager is specifically authorized to act as the "Tax Matters Member" under the Code and in
any similar capacity under state or local law; and
(j)
For tax years beginning after December 31, 2017 in which the Company is taxed
as a partnership, Robert D. Hampton shall initially serve as the Company Representative (which
shall have the same meaning as “Partnership Representative” as such term is used in § 6223 of
the Code) for the Company. This designation shall be effective until it is terminated by (1)
death, incapacity, or resignation of the Company Representative; (2) revocation by the Company;
or (3) the IRS determines the designation is not in effect. In the event the designation of the
Company Representative is terminated for any reason, the Company may appoint a successor
Company Representative who shall have the same and full authority as if an originally appointed
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Company Representative under this provision. The Company Representative shall have all of
the authority, duties, and responsibilities as set forth in §§ 6221 - 6241 of the Code, and the
regulations thereunder, as the same may be modified from time to time.
6.2
More than One Manager. In the event there is more than one Manager, the rights and
powers of the Managers hereunder shall be exercised by them by a majority-in-interest of the
Managers; provided any one Manager alone may enter into transactions at values less than
$15,000.
6.3

Right to Rely on Manager.

(a)
Any Person dealing with the Company may rely (without duty of further inquiry)
upon a certificate signed by any Manager as to (i) the identity of any Manager or any Member;
(ii) the existence or nonexistence of any fact or facts which constitute a condition precedent to
acts by a Manager or which are in any other manner germane to the affairs of the Company; (iii)
the Persons who are authorized to execute and deliver any instrument or document of the
Company; or (iv) any act or failure to act by the Company or any other matter whatsoever
involving the Company or any Member.
(b)
The signature of the Manager shall be necessary and sufficient to convey title to
any property owned by the Company or to execute any promissory notes, trust deeds, mortgages,
or other instruments of hypothecation, and all of the Members agree that a copy of this
Agreement may be shown to the appropriate parties in order to confirm the same, and further
agree that the signature of the Manager shall be sufficient to execute any "statement of limited
liability company" or other documents necessary to effectuate this or any other provision of this
Agreement. All of the Members do hereby appoint the Manager as their attorney-in-fact for the
execution of any or all of the documents described in this Section 6.
6.4

Independent Activities of Manager.

(a)
The Manager shall be required to devote only such time to the affairs of the
Company as such Manager determines in its discretion may be necessary to manage and operate
the Company and shall be free to serve any other Person or enterprise in any capacity that it may
deem appropriate in the Manager’s discretion.
(b)
Each Member acknowledges that the Manager is free to engage or invest in an
unlimited number of activities or businesses, any one or more of which may be related to the
activities or businesses of the Company or may be in competition with the Company, without
having or incurring any obligation to provide notice of such activities or offer any interest in
such activities to the Company or any Member.
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6.5

Duties of the Manager.

(a)
In addition to all other duties and obligations imposed in this Agreement, the
Manager shall take all actions which may be necessary or appropriate (i) for the continuation of
the Company's valid existence as a limited liability company and its qualification to do business
under the laws of the State of Nebraska and of each other state or jurisdiction in which such
existence or qualification is necessary to protect the limited liability of the Members or to enable
the Company to conduct the business in which it is engaged or to perform its obligations or
exercise its rights under any agreement to which it is a party; and (ii) for the accomplishment of
the Company's purposes, including the acquisition, management, development, maintenance,
preservation, and operation of Company Property in accordance with the provisions of this
Agreement and applicable laws and regulations. Without limitation of the foregoing, the
Manager shall cause the Company to maintain all licenses, permits, registrations, authorizations,
use agreements, consents, orders or approvals of governmental or quasi-governmental agencies
and authorities (whether federal, state, local, municipal or foreign) necessary to own its
properties and to conduct its activities in accordance with all applicable laws, rules, regulations
and orders, except where any failure to do so would not have a material adverse effect on the
Company.
(b)
Except as otherwise expressly provided herein, the Manager shall be under a
fiduciary duty to conduct the affairs of the Company in the best interests of the Company,
including, without limitation, the safekeeping and use of all of the Company Property and the use
thereof for the benefit of the Company.
(c)
The Manager agrees that the Manager will use the Manager’s best efforts to do all
acts, make all elections, and take whatever steps are required to maximize the federal, state, and
local income tax advantages available to the Company, provided that such acts, elections, and
steps are not inconsistent with the provisions of the Agreement and are otherwise in the best
interest of the Company's business.
6.6

Restrictions on Authority of Manager. A Manager shall not have the authority to:

(a)
knowingly do any act in contravention of this Agreement or, when acting on
behalf of the Company, engage in, or cause or permit the Company to engage in, any activity that
is not consistent with the purposes of the Company;
(b)
knowingly perform any act in violation of any applicable law, the regulations
thereunder, or to perform any act that is inconsistent with the terms of this Agreement; and
(c)
knowingly perform any act that would subject a Member to civil or criminal
liability in any state or jurisdiction.
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6.7

Manager Compensation and Reimbursement of Expenses.

(a)
The Manager is authorized to manage any and all of the Company's property for a
fee, which shall be in addition to the Manager’s distributions of cash and other Company
Property and allocations of profits, losses, and other items provided for in this Agreement.
Further, it is the intention of the Members that the Manager shall receive reasonable
compensation for such services as are rendered by the Manager to the Company. The Manager’s
fees and compensation shall be reviewed periodically and adjusted as is required to maintain the
regular payment of reasonable compensation.
(b)
The Manager shall be entitled to charge the Company, and to be reimbursed by
the Company, for any and all costs, overhead, and expenses incurred by the Manager in
connection with the Company. These reimbursable expenses include, but are not limited to,
expenses incurred for maintaining the Company's organization, the conduct of its business, and
the performance of the Manager’s duties as Manager, and an allocable portion of the overhead
and expenses incurred by the Manager in connection with the Company activities. In addition,
funds advanced by the Manager prior to admission of the Members shall be promptly repaid.
6.8
Manager’s Rights to Acquire Interests. A Manager may acquire Membership Units and
be admitted to the Company as a Member with all the rights and obligations thereof and on the
same terms and conditions as other Members. All references in this Agreement to Members
shall, unless the context indicates otherwise, include a Manager in its capacity as a Member.
6.9

Exoneration and Indemnification of the Manager.

(a)
The Company, the Company’s receiver or trustee (in the case of its receiver or
trustee, to the extent of Company Property) shall indemnify, hold harmless, and pay all expenses
of the Manager relating to any expenses incurred by reason of any act performed or omitted to be
performed by such Manager in connection with the business of the Company.
(b)
This Section shall be enforced only to the maximum extent permitted by
applicable law, and no Manager shall be indemnified from any liability for fraud, bad faith,
willful misconduct, or gross negligence of such Manager.
(c)
All indemnities provided for in this Agreement shall survive the transfer of a
Manager's Membership Units, if any.
(d)
A Manager who retires from or is removed from the Company shall have no
liability to the Company or any other Member for any liability or loss resulting from any act or
omission occurring after such Manager’s retirement or removal.
(e)
All judgments against the Company or against the Manager as such must first be
satisfied from Company assets before the Manager may be required to satisfy such obligations.
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SECTION 7
THE MEMBERS
7.1

Rights or Powers of Members.

(a)
Except as otherwise provided in this Agreement, the Members shall not have any
right or power to (i) take part in the management or control of the Company, the Company’s
business, or affairs; (ii) sign for, or otherwise act for, or bind the Company in any way, except as
otherwise provided in this Agreement; or (iii) transact any business in the name of the Company.
(b)
Notwithstanding the foregoing, a Member may also be an employee or agent of
the Company.
(c)
Each Member thereof may also lend money to, borrow money from, act as a
surety, guarantor or endorser for, guarantee or assume one or more specific obligations of,
provide collateral for, and transact other business with the Company and, subject to other
applicable law, has the same rights and obligations with respect thereto as a Person who is not a
Member, provided that, if a Member acts as surety, guarantor, or endorser for a Company
obligation, such Member may be reimbursed by the Company for the reasonable cost of such act
based on the risk assumed by the Member and the diminished personal borrowing power which
may occur to the Member.
(d)
The existence of these relationships and acting in such capacities as described in
Section 7.1(b) and (c), will not result in the Members being deemed to be participating in the
control of the business of the Company or otherwise affect the limited liability of the Members.
7.2
Voting Rights of Members. The Members shall have the right to vote on the matters
specifically reserved for their approval or consent which are set forth in this Agreement and as
are required by the Act.
7.3
Procedure for Consent of Members. In any circumstances requiring the approval or
consent of the Members as specified in this Agreement, such approval or consent shall, except as
expressly provided to the contrary in this Agreement, be given or withheld in the sole and
absolute discretion of the Members and conveyed in writing to the Manager not later than thirty
(30) days after such approval or consent was requested by the Manager. The Manager may
require response within a shorter time, but not less than five (5) business days. A failure to
respond in any such time period shall constitute a vote which is consistent with the Manager’s
recommendation with respect to the proposal. If the Manager receives the necessary approval or
consent of the Members to such action, the Manager shall be authorized and empowered to
implement such action without further authorization by or consent of the Members.
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7.4
Limitation on Liability of the Members. Provided that a Member acts in accordance
with this Agreement and does not execute an agreement to the contrary, the liability of such
Member shall be limited to such Member’s Capital Contribution and such Member shall have (i)
no additional personal liability to contribute money to, or in respect of, the liabilities or
obligations of the Company; (ii) no obligation to make advances to the Company; and (iii) no
personal liability for any obligations of the Company; provided, however, a Member receiving a
distribution in return, in whole or part, of such Member’s Capital Contribution shall be liable to
the Company for any sum, not in excess of the amount so returned, to the extent necessary to
discharge liabilities of the Company to all creditors who extended credit or whose claims arose
before such distribution was made.
7.5
Breach of Agreement; Expulsion of Member. Except as otherwise permitted in this
Agreement or in the Act, a Member will be deemed to breach this Agreement if such Member (i)
interferes in Company management, business, or affairs; (ii) owns a Membership Unit which
becomes subject to a charging order, attachment, garnishment or other similar legal proceeding;
(iii) breaches any confidentiality provisions of this Agreement; or (iv) fails to meet any
obligation or commitment such Member has to the Company or the Manager in accordance with
any written undertaking. A Member who breaches this Agreement shall be liable to the Company
for damages caused by such breach, and such Member may be expelled and have such Member’s
Membership Units in the Company terminated by the Manager. The Company may offset the
amount of such damages against any distributions or return of capital to the breaching Member.
7.6
Involuntary Assignment. In the event that a Member's Membership Units are taken by
levy, foreclosure, charging order, execution, or other similar proceeding, the Company shall not
dissolve, but the assignee of such Membership Units shall be entitled to no more than to receive
the profits and losses attributable to such Membership Units. In no event shall such assignee
have the right to interfere with the management or administration of the Company, the
Company’s business, or affairs or to become a substituted Member except as otherwise provided
in this Agreement.
7.7

Death, Incompetency, and Bankruptcy of Members.

(a)
Neither the death, legal incompetency, bankruptcy, nor dissolution or other
cessation of a Member shall cause a dissolution of the Company.
(b)
Upon the death, legal incompetency, or bankruptcy of an individual Member,
such Member’s personal or authorized representative, estate, or successor in bankruptcy (such as
a receiver or trustee) shall only have the rights of a Member for the purposes of settling or
managing the estate, and such power as the deceased, incompetent, or bankrupt Member
possesses to constitute a successor as an assignee of the Membership Units in the Company and
to join with such assignee in making application to substitute such assignee as a Member.
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(c)
Upon the bankruptcy, insolvency, dissolution, or other cessation of a Member
who is not an individual, the authorized representative of such entity shall only have the rights of
a Member for purposes of effecting the winding up of the entity and disposition of the business
of such entity and such power as such entity possessed to constitute a successor as an assignee of
Member’s Membership Units and to join with the assignee in making application to substitute
such assignee as a Member.
SECTION 8
TRANSFER OF MEMBERSHIP UNITS
8.1
Restrictions on Transfers. Except as expressly permitted or required by this Agreement
no Member shall transfer all or any portion of such Member’s Membership Units or any rights
therein, without the unanimous consent of the Members. Any transfer or attempt to transfer by
any Member in violation of the preceding sentence shall be null and void and of no force or
effect whatever. Each Member hereby acknowledges the reasonableness of the restrictions on
transfer imposed by this Agreement in view of the Company purposes and the relationship of the
Members. Accordingly, the restrictions on transfer contained herein shall be specifically
enforceable. Each Member who attempts a transfer which is not permitted by this Agreement
hereby further agrees to hold the Company and each Member (and each Member’s successors
and assigns) wholly and completely harmless from any costs, liability or damage (including
without limitation, liabilities for income taxes and cost of enforcing this indemnity) incurred by
any such indemnified Member as a result of a transfer or an attempt of transfer in violation of
this Agreement.
8.2
Permitted Transfers. Notwithstanding any other provisions of this Agreement, a
Member may transfer all or any portion of a Member’s Membership Units to (a) any Member;
(b) a lineal descendent of any Member; (c) a trust established for the benefit of any Member, or
any lineal descendent of any Member, or a spouse of any Member; provided upon termination of
the trust any transfer of the Membership Units must be to a Member or the lineal descendent of a
Member with Member or lineal descendants of a Member for this purpose being an individual
who was a Member either at the time of the initial transfer of units to the trust or at the time of
termination of the trust or the lineal descendent of any such Member; or (d) any transferee in
accordance with Section 8.3 (any such transfer being referred to in this Agreement as a
“Permitted Transfer” and not requiring the consent of Members under Section 8.1).
8.3
Right of First Refusal. If not having received the unanimous consent of all Members for
a transfer, a Member may transfer all or any portion of such Member’s Membership Units (the
“Offered Membership Units”) to a bona fide purchaser after first offering to sell the Offered
Membership Units pursuant to the terms of this Section 8.3.
(a)
Any Member who receives and wishes to accept any bona fide written offer (the
“Purchase Offer”) must promptly send a notice to the Company and to each other Member and
shall be deemed to have offered to sell such Offered Membership Units otherwise to be
transferred to the Company and to the other Members at the Agreement Price and on the
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Agreement Terms, as hereinafter defined. Such notice shall include a statement of the details of
the proposed transfer, the name, address (both home and office), and business or occupation of
the Person to whom such Offered Membership Units would be transferred, the price to be paid
and the terms and conditions of such payment, and any other facts that are or would reasonably
be deemed material to the proposed transfer. The Purchase Offer shall be irrevocable for a
period (the “Offer Period”) ending no sooner than the day following the end of the three (3)
option periods set forth in paragraphs (i) and (ii) of this Section 8.3.
(i)
The Company shall have fifteen (15) days from such notice in which to elect to
buy all or any portion of the Offered Membership Units.
(ii)
If the Company does not elect to buy all of the Offered Membership Units within
such option period, each other Member shall have thirty (30) days thereafter in which to
elect to buy all or any of the Offered Membership Units not purchased by the Company.
The other Members may elect to buy the Offered Membership Units in proportion to their
respective Membership Units and during a succeeding fifteen (15) days, the portion of the
Offered Membership Units of any other Members who do not elect to buy the total
proportion of any Offered Membership Units which such other Member is entitled to buy,
or in such other proportion as they shall agree upon.
(iii) If the Company and the other Members do not elect to buy in the aggregate all of
the Offered Membership Units within such three (3) option periods, such proposed
transfer may be completed. The proposed transfer is consummated when the Company
has been given written notice that legal title to the Offered Membership Units have been
transferred, subject to recordation on its books.
(b)
On the death, bankruptcy, dissolution, or legal incapacity of any Member, such
Member's Personal Representative, Legal Representative or successor will immediately be
deemed to have offered to sell to the Company and to the other Members all of the deceased
Member's Membership Units at the Agreement Price and on the Agreement Terms.
(i)
The Company shall have fifteen (15) days from the date of death, bankruptcy,
dissolution or legal incapacity in which to elect to buy all or any of the Offered
Membership Units.
(ii)
If the Company does not elect to buy all of the Offered Membership Units within
such option period, each other Member shall have thirty (30) days thereafter in which to
elect to buy all or any of the Offered Membership Units not purchased by the Company.
The other Members may elect to buy the Offered Membership Units in proportion to their
respective Membership Units and during a succeeding fifteen (15) days, the portion of the
Offered Membership Units of any other Members who do not elect to buy the total
proportion of any Offered Membership Units which such other Member is entitled to buy,
or in such other proportion as they shall agree upon.
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(iii) This Section 8.3(b) shall not apply to any Membership Units which shall either (i)
remain in trust for the benefit of a surviving spouse, another Member, or the lineal
descendants of any Member, or (ii) upon termination of such a trust pass to another
Member, or the lineal descendants of any Member; provided upon termination of the trust
any transfer of the Membership Units must be to a Member or the lineal descendent of a
Member with Member or lineal descendants of a Member for this purpose being an
individual who was a Member either at the time of the initial transfer of units to the trust
or at the time of termination of the trust or the lineal descendent of any such Member, or
(iii) to any Membership Units which may pass outright to another Member or the lineal
descendants of any such Member.
(c)
The Agreement Price in the event of a bona fide offer shall be the amount set
forth in the bona fide offer, and in all other cases shall be the fair market value of the Offered
Membership Units as agreed to by the Offering Member and the Company or purchasing
Members on the date of any offer or deemed offer. In the absence of agreement upon the fair
market value the Offering Member and the Company may each designate a qualified appraiser to
determine fair market value of the Offered Membership Units. In determining fair market value
(i) appropriate consideration shall be given to the value of the underlying assets and liabilities
which shall include a reduction for income taxes which would be paid upon an asset sale
(deferred income taxes) as well as any other income taxes and unstated liabilities as determined
by the certified public accountant regularly preparing the income tax returns of the Company, (ii)
appropriate consideration shall be given to the valuation of the Company as an entity, and (iii)
appropriate consideration shall be given to factors such as lack of marketability and lack of
control discounts. The appraisers shall rely upon the certified public accountant regularly
preparing income tax returns of the Company for any information related to readily marketable
assets and liabilities on the balance sheet of the Company as well as calculation of deferred
income taxes and may engage such other experts as they deem appropriate for valuation of
Company assets which do not have readily ascertainable fair market values. Qualified appraisers
shall be individuals who have experience in such valuation methods. The Offering Member and
the Company shall each pay the cost of their own appraisers. If the appraised values are within
fifteen percent of each other, the appraisals shall be averaged and the average shall be the fair
market value for determining the value of the Offered Membership Units. If the two appraisals
are not within fifteen percent of each other and the two appraisers cannot agree upon a fair
market value the two appraisers shall designate a third appraiser to whom they present their
appraisal information and the third appraiser shall determine the fair market value which may not
exceed the highest appraised value or be lower than the lowest appraised value submitted by the
original appraisers. The third appraiser shall utilize only the information and materials
developed by the first two appraisers and shall not engage in development of additional appraisal
information. The cost of the third appraiser shall be divided equally between the Company and
the Offering Member.
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(d)
Unless otherwise agreed, the Agreement Price in the event of a bona fide offer
shall be paid in the manner set forth in the bona fide offer and in all other cases shall be paid in
cash or by good personal check with twenty-five percent (25%) of the Agreement Price payable
at closing, with the balance payable over a ten (10) year period amortized monthly at the
Applicable Federal Rate which would apply the month of closing for the balance due over the
term payable. The purchase of the Offered Membership Units pursuant to this Agreement will
take place at the Company's principal place of business, or at any other place to which the parties
agree on the thirtieth (30th) day after the later of the date on which (i) the option to buy expires
or is exercised, (ii) an obligation to buy becomes fixed, or (iii) the Agreement Price is
determined through the appraisal process.
(e)
The Company and any Member may acquire one (1) or more additional policies
of life insurance that the Company or any Member deems appropriate to carry out the terms and
purposes of this Agreement; and each Member will cooperate in any such acquisitions, including
submitting to any physical examinations and providing any medical information required by the
insurer. If any insurance proceeds are collected by reason of the death of a Member whose death
results in a purchase of the deceased Member’s Membership Units, then the down payment made
at closing shall be equal to the greater of twenty-five percent (25%) of the Agreement Price or
the total of the insurance proceeds received, but in no event greater than the Agreement Price.
SECTION 9
WITHDRAWAL, REMOVAL, INCAPACITY, DEATH, OR BANKRUPTCY OF A
MANAGER; ADDITION OF NEW MANAGERS
9.1
Manager’s Right to Withdraw. A Manager shall have the right to withdraw upon
sixty(60)-day’s written notice. If after the withdrawal of such Manager, there are no remaining
Managers, the Members shall, within one hundred eighty (180) days after such withdrawal, elect
by majority-in-interest of the Members, a new Manager, or elect to become a Member-Managed
limited liability company, or to dissolve the Company.
9.2

Substitution and Addition of Managers.

(a)
The Manager shall not have the right to admit any Person as a substitute Manager,
unless such substitution has been approved by all of the remaining Managers (if any) and a
majority-in-interest of the Members.
(b)
The Manager or any successors thereto may, with the consent of all of the
Managers and a majority-in-interest of the Members, designate additional Persons to be
Managers whose interests in the Company shall be as agreed upon by the Manager and such
additional Managers, provided that the interest of the Members shall not be affected without the
consent of the Members.

Page 14 of 25

(c)
Before any Person may become a successor or additional Manager under Section
9.2(b), the following terms and conditions must be satisfied: (i) the successor Person shall have
accepted and assumed all the terms and provisions of this Agreement; and (ii) the successor
Person shall have executed the Agreement, the Certificate, and such other documents or
instruments as may be required or appropriate in order to effect the admission of such Person or
entity as a Manager.
9.3
Termination of Interest as a Manager. A Manager shall cease to be a Manager on the
happening of any of the events listed below:
(a)
The filing of an application by a Manager for, or a consent to, the appointment of
a trustee of the Manager's assets;
(b)
The filing by a Manager of a voluntary petition in bankruptcy or the filing of a
pleading in any court of record admitting in writing the Manager's inability to pay debts as they
come due;
(c)

The making by a Manager of a general assignment for the benefit of creditors;

(d)
The filing by a Manager of an answer admitting the material allegations, or its
consenting to, or defaulting in answering, a bankruptcy petition filed against it in any bankruptcy
proceeding; or
(e)
The entry of an order, judgment or decree by any court of competent jurisdiction
adjudicating a Manager bankrupt or appointing a trustee of its assets, and such order, judgment
or decree continuing unstayed and in effect for any period of ten (10) consecutive days.
9.4
Continuation of the Company Upon Manager's Death or Incapacity. If a Manager
ceases to be a Manager for any reason under this Agreement, any remaining Managers shall
continue as the Company’s Managers. If there are no remaining Managers, the Company shall
not dissolve and the Members shall, within one hundred eighty (180) days after such Manager
ceases to be a Manager, elect by a majority-in-interest of the Members a new Manager, or elect
to become a Member-Managed limited liability company, or to dissolve the Company.
9.5
Liability of Ex-Manager. If a Manager ceases to be a Manager for any reason under
this Agreement, such Person shall continue to be liable as a Manager for all debts and obligations
of the Company existing at the time such Person ceases to be a Manager, regardless of whether,
at such time, such debts or liabilities were known or unknown, actual or contingent; provided,
however, that the assets of any Manager shall be subject to any protection contained in the Act or
other applicable law. Notwithstanding the foregoing, a Person shall not be liable as a Manager
for Company debts and obligations arising after such Person ceases to be a Manager. Any debts,
obligations, or liabilities in damages to the Company of any Person who ceases to be a Manager
shall be collectible by any legal means and the Company is authorized, in addition to any other
remedies at law or in equity, to apply any amounts otherwise distributable or payable by the
Company to such Person to satisfy such debts, obligations, or liabilities.
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SECTION 10
BOOKS AND RECORDS, ACCOUNTING, AND BANKING
10.1

Maintenance of Books and Records; Access to Books and Records.

(a)
The Company shall maintain separate books of accounts for the Company which
shall show a true and accurate record of all costs and expenses incurred, all charges made, all
credits made and received, and all income derived in connection with the conduct of the
Company and the operation of the Company’s business in accordance with this Agreement.
(b)
Any Member (subject to reasonable requirements of the Company), at the
Member's own expense and upon reasonable notice and with reasonable frequency, may visit and
inspect any of the properties of the Company and examine any information it may reasonably
request and make copies of and abstracts from the financial and operating records and books of
account of the Company, and discuss the affairs, finances and accounts of the Company with the
Manager and the independent accountants of the Company, all at such reasonable times and as
often as such Member may reasonably request. The rights granted to a Member pursuant to this
Section are expressly subject to compliance by such Member with the confidentiality procedures
and guidelines of the Company, as such procedures and guidelines as set forth herein and may be
from time to time established by the Manager.
10.2

Accounting Methods and Fiscal Year.

(a)
The Company shall use the method of accounting chosen by the Manager, in
preparation of the Company’s annual reports and for tax purposes, and shall keep the books and
records accordingly.
(b)
The fiscal year of the Company shall end each year on the last day of the month
of December.
10.3 Tax Information. Necessary tax information shall be delivered to each Member as soon
as practicable after the end of each fiscal year of the Company. The Manager shall file tax
returns for the Company prepared in accordance with the Code and the Regulations.
10.4

Membership Units Certificates.

(a)
A Certificate of Membership Units, signed by the Manager and otherwise in a
form attached hereto as Exhibit “B,” shall be issued to each Member representing the
Membership Units held by such Member.
(b)
Transfer of Membership Units in accordance with the procedures set forth in
Section 8 of this Agreement shall be made in person or by attorney only on the books of the
Company in a transfer book kept for that purpose and upon the surrender of the old certificate
representing the Membership Units to be transferred. Nothing set forth in this Section 10.4 is
intended to supersede any of the requirements of Section 8 hereof.
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(c)
In case of loss or destruction of a certificate of Membership Units, no new
certificate shall be issued in lieu thereof except upon satisfactory proof to the Company of such
loss or destruction. Such new certificate shall reflect on its face that it is a replacement
certificate for a lost or destroyed certificate.
SECTION 11
POWER OF ATTORNEY
11.1 Manager as Attorney-In-Fact. Each Member hereby makes, constitutes, and appoints
each Manager, and each successor Manager, severally, with full power of substitution and
resubstitution, Member’s true and lawful attorney-in-fact for such Member and in such
Member’s name, place, and stead and for its use and benefit, to sign, execute, certify,
acknowledge, swear to, file, publish and record (i) all Certificates of Organization, amended
name or similar certificates, and other certificates and instruments (including counterparts of this
Agreement) which the Manager may deem necessary to be filed by the Company under the laws
of the State of Nebraska or any other state or jurisdiction in which the Company is doing or
intends to do business; (ii) any and all amendments, restatements or changes to this Agreement
and the instruments described in (i) above which the Manager may deem necessary to effect a
change or modification of the Company approved by the Members in accordance with the terms
of this Agreement, including, without limitation, amendments or changes to reflect (A) the
exercise by any Manager of any power granted to such Manager under this Agreement; (B) any
amendments adopted by the Members in accordance with the terms of this Agreement; (C) the
admission of any substituted Member; and (D) the disposition by any Member of Member’s
Membership Units; (iii) all Certificates of Dissolution and other instruments which the Manager
may deem necessary to effect the dissolution and termination of the Company pursuant to the
terms of this Agreement; and (iv) any other instrument which is now or may hereafter be
required by law to be filed on behalf of the Company or is deemed necessary by the Manager or
Liquidator to carry out fully the provisions of this Agreement in accordance with its terms. Each
Member authorizes such attorney-in-fact to take any further action which such attorney-in-fact
shall consider necessary in connection with any of the foregoing, hereby giving each such
attorney-in-fact full power and authority to do and perform each and every act or thing
whatsoever requisite to be done in connection with the foregoing as fully as such Member might
or could do personally, and hereby ratifying and confirming all that any such attorney-in-fact
shall lawfully do or cause to be done by virtue thereof.
11.2 Nature as Special Power. The power of attorney granted pursuant to this Section 11 (i)
is a special power of attorney coupled with an interest and is irrevocable; (ii) may be exercised
by any such attorney-in-fact by listing the Members executing any agreement, certificate,
instrument, or other document with the single signature of any such attorney-in-fact acting as
attorney-in-fact for such Members; and (iii) shall survive the disability, legal incapacity,
subsequent bankruptcy, or insolvency of a Member and shall survive the delivery of an
assignment by a Member of the whole or a portion of such Member’s Membership Units, except
that where the assignment is of such Member's entire Membership Units and the assignee, with
the consent of the Manager, is admitted as a substituted Member, the power of attorney shall
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survive the delivery of such assignment for the sole purpose of enabling any such attorney-infact to effect such substitution.
SECTION 12
DISSOLUTION AND WINDING UP
12.1 Liquidating Events. The Company shall dissolve and commence winding up and
liquidating upon the first of any of the following to occur ("Liquidating Events"):
(a)

The sale of all or substantially all of the Company Property;

(b)
Unanimous consent of all Members to dissolve, wind up, and liquidate the
Company; or
(c)
The happening of any other event that makes it unlawful, impossible, or
impractical to carry on the business of the Company.
12.2 Winding Up. Upon the occurrence of a Liquidating Event the Company shall continue
solely for the purposes of winding up the Company’s affairs in an orderly manner, liquidating the
assets, and satisfying the claims of the Company’s creditors and Members, and no Member shall
take any action that is inconsistent with, or not necessary to or appropriate for, the winding up of
the Company's business and affairs. All covenants contained in this Agreement and obligations
provided for in this Agreement shall continue to be fully binding on the Members until such time
as the Company Property has been distributed pursuant to this Section 12.2 and the Certificate
has been canceled in accordance with the Act. The Manager or, if there are no Managers, a
Person selected by a majority-in-interest of the Members (the "Liquidator") shall be responsible
for overseeing the winding up and dissolution of the Company, shall take full account of the
Company's liabilities and Company Property, shall cause the Company Property to be liquidated
as promptly as is consistent with obtaining the fair market value thereof unless the Members
unanimously consent to distributions of all or any part of the Company Property in kind, and
shall cause the Company Property or the proceeds therefrom, to the extent sufficient therefor, to
be applied and distributed in the following order:
(a)
First, to creditors other than the Members or former Members in satisfaction of all
of the Company's debts and liabilities other than liabilities for which reasonable provision for
payment has been made;
(b)
Second, to the payment and discharge of all of the Company's debts and liabilities
to the Manager (or former Managers) to the extent adequate provision therefor has not been
made;
(c)
Third, to the payment and discharge of all of the Company's debts and liabilities
to the Members (or former Members) to the extent adequate provision therefor has not been
made;
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(d)
Fourth, to the Members in accordance with their positive Capital Accounts, after
giving effect to all contributions, distributions, and allocations for all periods; and
Units.

(e)

Fifth, the balance, if any, to the Members in accordance with their Membership

12.3 Deemed Distribution and Recontribution. In the event the Company is liquidated
within the meaning of Section 1.704-1(b)(2)(ii)(g) of the Regulations, but no Liquidating Event
has occurred, the Company Property shall not be liquidated, the Company's liabilities shall not
be paid or discharged, and the Company's affairs shall not be wound up. Instead, solely for
federal income tax purposes, the Company shall be deemed to have distributed the Company
Property in kind to the Members, who shall be deemed to have assumed and taken subject to all
Company liabilities, all in accordance with their respective Capital Accounts and, if any
Member's Capital Account has a deficit balance (after giving effect to all contributions,
distributions, and allocations for all taxable years, including the taxable year during which such
liquidation occurs), such Member shall contribute to the capital of the Company the amount
necessary to restore such deficit balance to zero in compliance with Section 1.7041(b)(2)(ii)(b)(3) of the Regulations. Immediately thereafter, the Members shall be deemed to
have recontributed the Company Property in kind to the Company, which shall be deemed to
have assumed and taken subject to all such liabilities.
12.4
Rights of Members. Each Member shall look solely to the assets of the Company for
the return of such Member’s Capital Contribution and shall have no right or power to demand or
receive property other than cash from the Company, and no Member shall have priority over any
other Member as to the return of such Member’s Capital Contributions, distributions, or
allocations.
12.5 Notice of Dissolution. In the event a Liquidating Event occurs or an event occurs that
would result in a dissolution of the Company, the Manager shall, within thirty (30) days
thereafter, provide written notice thereof to each of the Members and to all other parties with
whom the Company regularly conducts business (as determined in the discretion of the
Manager).
12.6 Character of Liquidating Distributions. All payments made in liquidation of the
interest of a retiring Member pursuant to Section 12 shall be made in exchange for the interest of
such Member's in Company Property pursuant to Section 736(b)(1) of the Code, including the
interest of such Member in Company goodwill.
SECTION 13
MISCELLANEOUS
13.1 Notices. Company records, statements, and returns may be mailed to Members by
regular first-class mail, postage prepaid. Any other notice, payment, demand, consent, approval,
or communication required or permitted to be given by any provision of this Agreement shall be
in writing or by facsimile, and shall be deemed to have been delivered, given, and received for
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all purposes (i) when delivered personally, if delivered to the Person to whom directed or to an
officer of the Person to whom the same is directed; or (ii) when the same is actually received, if
sent by registered or certified mail or by overnight courier, postage and charges prepaid or by
facsimile, if such facsimile is followed by a hard copy of the facsimiled communication sent by
registered or certified mail or by overnight courier, charges prepaid, addressed as follows, or to
such other address as such Person may from time to time specify by notice to the Members:
(a)

If to the Company, to the Company at the address set forth in Section 1.4;

(b)

If to a Manager, to the address set forth on Exhibit “A”; and

(c)

If to a Member, to the address set forth on Exhibit “A”.

13.2 Binding Effect. Except as otherwise provided in this Agreement, every covenant, term,
and provision of this Agreement shall be binding upon and inure to the benefit of the Members
and their respective heirs, legatees, legal representatives, successors, transferees, and assigns.
13.3 Construction. Every covenant, term, and provision of this Agreement shall be construed
simply according to the fair meaning and not strictly for or against any Member. The terms of
this Agreement are intended to embody the economic relationship among the Members and shall
not be subject to modification by, or be conformed with, any actions by the Internal Revenue
Service except as this Agreement may be explicitly so amended and except as may relate
specifically to the filing of tax returns.
13.4 Headings. Section and other headings contained in this Agreement are for reference
purposes only and are not intended to describe, interpret, define, or limit the scope, extent, or
intent of this Agreement or any provision.
13.5
Severability. Every provision of this Agreement is intended to be severable, and if any
term or provision is illegal or invalid for any reason whatsoever, such illegality or invalidity shall
not affect the validity or legality of the remainder of this Agreement.
13.6
Incorporation by Reference. Every exhibit, schedule, and other appendix attached to
this Agreement and referred to herein is incorporated in this Agreement by reference unless this
Agreement expressly provides otherwise.
13.7
Further Action. Each Member, upon the request of any Manager, agrees to perform all
further acts and execute, acknowledge, and deliver any documents which may be reasonably
necessary, appropriate, or desirable to carry out the provisions of this Agreement.
13.8
Governing Law. The laws of the State of Nebraska shall govern the validity of this
Agreement, the construction of the terms, and the interpretation of the rights and duties of the
Members.
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13.9 Counterpart Execution. This Agreement may be executed in any number of
counterparts with the same effect as if all of the Members had signed the same document. All
counterparts shall be construed together and shall constitute one agreement.
13.10 Cross Purchase in the Event of Impasse. In the event there is more than one Member
and if the Members reach impasse such that grounds for judicial dissolution would exist in
accordance with the Nebraska Uniform Limited Liability Act, either group of Members may
propose to the other group of Members a price and terms for the sale of such Members’ interest,
and give notice thereof in the manner required under this Agreement. The price shall be the fair
market value of the Members’ interest based on the determination of a qualified appraiser as set
forth below. The other Members, within thirty (30) day after receiving such notice, shall elect
either to purchase such interest or to sell their own interest to the offering Members on the terms
and conditions set forth in such notice. The purchase or sale shall be consummated within thirty
(30) days after such election is made at the price and on the terms contained in such notice. The
price in such notice shall be the fair market value determined as follows (i) appropriate
consideration shall be given to the value of the underlying assets and liabilities which shall
include a reduction for income taxes which would be paid upon an asset sale (deferred income
taxes) as well as any other income taxes and unstated liabilities as determined by the certified
public accountant regularly preparing the income tax returns of the Company, (ii) appropriate
consideration shall be given to the valuation of the Company as an entity, and (iii) appropriate
consideration shall be given to factors such as lack of marketability and lack of control discounts.
The appraiser shall rely upon the certified public accountant regularly preparing income tax
returns of the Company for any information related to readily marketable assets and liabilities on
the balance sheet of the Company as well as calculation of deferred income taxes and may
engage such other experts as they deem appropriate for valuation of Company assets which do
not have readily ascertainable fair market values. The group of Members proposing the price
shall pay the cost of the appraisal. The other group of Members is entitled to obtain a separate
appraisal at their own cost. If a second appraisal is obtained and the appraised values are within
fifteen percent of each other, the appraisals shall be averaged and the average shall be the fair
market value. If the two appraisals are not within fifteen percent of each other and the two
appraisers cannot agree upon a fair market value the two appraisers shall designate a third
appraiser to whom they present their appraisal information and the third appraiser shall
determine the fair market value which may not exceed the highest appraised value or be lower
than the lowest appraised value submitted by the original appraisers. The third appraiser shall
utilize only the information and materials developed by the first two appraisers and shall not
engage in development of additional appraisal information. The cost of the third appraiser shall
be divided equally between the groups of Members.
13.11 Development and Project Management. The Members understand that the Company
anticipates engaging Hampton Development Services, Inc., and / or Hampton, L.L.C. (the
“Developer”) and Heimann Ventures, LLC (the “Sub-Developer”) to oversee the construction
and development of the initial and future projects undertaken by the Company (the “Projects”)
and Diggers, LLC (the “Excavator”) to provide the excavation and grading for the Projects.
Each Member acknowledges that Robert D. Hampton is an officer, director, shareholder,
member and / or manager of the Developer and Excavator and individually or through his trust
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is a member of and the Manager of HampTAB II, LLC, and that Nicholas Heimann and Lori
Heimann are members and or managers of Heimann Ventures, LLC, which are members of and
Managers of the Company. Unless otherwise agreed by a majority of the Members, Developer
will be entitled to a development fee of ten percent (10%) of the gross sale price for each phase
of the Projects, Sub-Developer will be entitled to a development fee of five percent (5%), and
Excavator will be entitled to compensation for its services at a fee agreed upon by the majority of
the Members. Each Member further acknowledges the existence of such conflicts of interest or
potential conflicts of interest and, by execution of this Agreement, waives any objections to such
conflicts and consents to the engagement of Developer, Sub-Developer, and Excavator by the
Company for such services.
13.12 No Restriction on Members or Managers. Nothing in this Operating Agreement shall
be construed to restrict any Member or Manager from pursuing business interests free and clear
from any claims by other Members or Managers. Each Member and Manager acknowledges that
the Members and Managers are free to engage or invest in an unlimited number of activities or
businesses, any one or more of which may be related to the activities or businesses of the
Company or may be in competition with the Company, without having or incurring any
obligation to provide notice of such activities or offer any interest in such activities to the
Company or any Member or Manager.
IN WITNESS WHEREOF, the parties hereto have signed this Agreement as of the date
first above set forth.
Managers:

Members:

HampTAB II, LLC,
a Nebraska limited liability company
By:

Robert D Hampton

_______________________________
Robert D. Hampton, Manager
ID Us75DUzfuvRY6pwP9ptXXnsU

HampTAB II, LLC,
a Nebraska limited liability company
By:

Heimann Ventures, LLC,
a Nebraska limited liability company
By:
By:

Nick Heimann

_______________________________
Nicholas Heimann, Manager
ID 5NiPfdMoPHHdHvHhjY6CLwZi

Lori Heimann

_______________________________
Lori Heimann, Manager

ID LdL4rXtf5bfb5sh3zjyDrejL

Robert D Hampton

ID Us75DUzfuvRY6pwP9ptXXnsU
_______________________________
Robert D. Hampton, Manager

Heimann Ventures, LLC,
a Nebraska limited liability company
By:
By:
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Nick Heimann

_______________________________
Nicholas Heimann, Manager

ID 5NiPfdMoPHHdHvHhjY6CLwZi

Lori Heimann

_______________________________
Lori Heimann, Manager

ID LdL4rXtf5bfb5sh3zjyDrejL

EXHIBIT “A”
Managers and
Members Membership Units
Managers:
HampTAB II, LLC,
a Nebraska limited liability company
Attn: Robert D. Hampton, Manager
4089 S. 84th Street, Suite 302
Omaha, NE 68127
Heimann Ventures, LLC,
a Nebraska limited liability company
Attn: Nicholas and Lori Heimann, Managers
16750 Chutney Drive
Omaha, NE 68136
Members

Membership Units

HampTAB II, LLC
a Nebraska limited liability company
4089 S. 84th Street, Suite 302
Omaha, NE 68127

5,000

Heimann Ventures, LLC
a Nebraska limited liability company
16750 Chutney Drive
Omaha, NE 68136

5,000

TOTAL MEMBERSHIP UNITS
ISSUED AND OUTSTANDING

10,000
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UNITS CERTIFICATE
EXHIBIT “B”
FLATWATER LAKE ESTATES, LLC
Organized Under the Laws of the State of Nebraska
Certificate No.: ____

No. of Units:

THIS CERTIFIES THAT ________________________is the owner of _________________
(_____) fully paid and nonassessable Membership Units of Flatwater Lake Estates, LLC, a
Nebraska Limited Liability Company (the “Company”), transferable on the books of the
Company only in accordance with the Certificate of Organization and the Operating Agreement
of the Company, each as amended and in effect from time to time hereafter, and upon surrender
of this Certificate properly endorsed on the reverse side hereof.
IN WITNESS WHEREOF, the Company has caused this Certificate to be signed by its duly
authorized Manager(s) this ______ day of _________________, 20__.
___________________________________
Manager
Manager

________________________

TRANSFER RESTRICTION
The Units represented by this Certificate may only be transferred upon compliance with all of the
terms and provisions of the Limited Liability Company Act of the State of Nebraska and the
Certificate of Organization and Operating Agreement of the Company, each as amended and in
effect on the date of such transfer.
The securities represented by this Certificate have not been registered with the Securities
Exchange Commission under the Securities Act of 1933 (the "Act") and are "restricted
securities" as that term is defined in Rule 144 under the Act. These securities may not be offered
for sale, sold or otherwise transferred except pursuant to an effective registration statement under
the Act or pursuant to an exemption from registration under the Act, the availability of which
must be established to the reasonable satisfaction of the Company at the transferor’s expense at
the time of the proposed transfer.
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ENDORSEMENT
FOR VALUE RECEIVED, _________________________________ hereby sells, assigns
and transfers unto _________________________________ (“Transferee”), in accordance with
the Certificate of Organization and the Operating Agreement of the Company, each as amended
and in effect on the date hereof, ___________________________ Membership Units
represented by the within Certificate, and does hereby irrevocably constitute and appoint the
Manager to transfer the said Membership Units on the books of the Company with full power of
substitution in the premises.
Dated:_______________________

_____________________________
Transferring Unitholder

ADMISSION OF TRANSFEREE AS MEMBER
(Optional)
The undersigned Manager(s) and Member(s) of the Company hereby consent to the admission of
the Transferee as a Member of the Company with such rights to participate in the management of
the Company as are set forth in the Certificate of Organization and the Operating Agreement of
the Company and the Limited Liability Company Act of the State of Nebraska, each as amended
and in effect from time to time hereafter.
______________________________
Manager

____________________________
Manager

______________________________
Member

Member

______________________________
Member

Member

______________________________
Member

Member
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_____
_____
_____

eSignature Details
Signer ID:
Signed by:
Sent to email:
IP Address:
Signed at:

LdL4rXtf5bfb5sh3zjyDrejL
Lori Heimann
lori@groundscapes.com
198.45.196.48
Apr 8 2021, 12:58 pm CDT

Signer ID:
Signed by:
Sent to email:
IP Address:
Signed at:

5NiPfdMoPHHdHvHhjY6CLwZi
Nick Heimann
nick@groundscapes.com
198.45.196.48
Apr 8 2021, 1:00 pm CDT

Signer ID:
Signed by:
Sent to email:
IP Address:
Signed at:

Us75DUzfuvRY6pwP9ptXXnsU
Robert D. Hampton
sailhampton@yahoo.com
76.84.144.31
Apr 8 2021, 3:31 pm CDT

Certificate of Service
I hereby certify that on Friday, January 14, 2022 I provided a true and correct copy of the
Complaint-Third Party to the following:
Heimann Ventures, LLC represented by Joel M. Carney (Bar Number: 21922) service
method: Electronic Service to carneyj@goosmannlaw.com
Heimann Ventures, LLC represented by Daniel J. Epstein (Bar Number: 21939) service
method: Electronic Service to epsteind@goosmannlaw.com
Hampton,Robert,D represented by REHAN, KATHERINE A (Bar Number: 27140) service
method: Electronic Service to katy@saathofflaw.com
Heimann,Nicholas, represented by Daniel J. Epstein (Bar Number: 21939) service method:
Electronic Service to epsteind@goosmannlaw.com
Heimann,Nicholas, represented by Joel M. Carney (Bar Number: 21922) service method:
Electronic Service to carneyj@goosmannlaw.com
Heimann,Lori, represented by Joel M. Carney (Bar Number: 21922) service method:
Electronic Service to carneyj@goosmannlaw.com
HampTAB II, LLC represented by REHAN, KATHERINE A (Bar Number: 27140) service
method: Electronic Service to katy@saathofflaw.com
Heimann,Lori, represented by Daniel J. Epstein (Bar Number: 21939) service method:
Electronic Service to epsteind@goosmannlaw.com
Signature: /s/ Matthew Saathoff (Bar Number: 24321)

